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Current Topics. 
Memorial to Lord Oxford and Asquith. 


AccorDING to the Manchester Guardian steps are in progress 
to have erected within the precincts of the House of Commons, 
where he spent the major part of his later years, a memorial 
to Lorp Oxror» AND AsquitH. It appears to be one of the 
unwritten rules in such matters that no memorial should be 
set up in the Houses of Parliament to a departed statesman 
until after the lapse of ten years from his death. That term 
of years has run since Lorp Oxrorp AND AsQuiTH passed 
away, and, accordingly, it is fitting that he should thus be 
remembered in the place of his later activities. While he 
played a prominent role in public life for many years we like 
to recall him also as a distinguished member of the Bar. In 
his legal youth he * devilled”’ for Sir Henry James, who 
generously acknowledged the invaluable service he received 
from his “ devil.”” In the biography of Sir Henry mention 
is made of a striking instance of valuable help received from 
Mr. AsquiTtH as he then was. 
the long drawn out battle between BrapLauGH and _ the 
House of Commons on the question of the oath. 
Mr. GLApsToNE, then Prime Minister, asked Sir Henry 
who was at that time the Attorney-General, for a memo- 
randum and history of the parliamentary oath. This task 
Sir Henry deputed to his “devil” who carried out his 
instructions with despatch and handed the result to Sir Henry 
GLADSTONE. Having read it, the 
Prime Minister said to Sir Henry, * [ must thank you for the 
magnificent statement you have sent me touching the 
Bradlaugh affair.” To this Sir Henry replied, “I have no 
personal claim to your gratitude, Mr. GLApsTong, for I have 
not written a word of it.” Being asked the authorship, 
Sir Henry told him that it young man named 
AsquitH,’ whereupon Mr. GLADSTONE said that “he must 
have a remarkable —— for it is a masterly document.” 
Following upon this, AsqurrH was introduced to GLADSTONE 
by Sir Henry, and in the young author of the memorandum 
GLADSYONE found one of his most devoted followers. Some 
times we are inclined to wish that the young lawye +r who showed 
such promise in the legal sphere should have remained in the 


who passed it on to Mr. 


was “a 


It occurred during the heat of 


whose practice he knew so 


law, whose principles and 
but the legal bent so strongly 


thoroughly ; it was not to be; 
marked in him was in due time handed on to his son whom 
we now know as Mr. Justice ASQUITH. 


Consultative Case Stated. 

DurinG the hearing of a case in the House of Lords last 
Tuesday, Lorp Wricur made reference to the desirability 
of reasons for a judgment being given by the Divisional Court 
on a consultative case stated by an arbitrator. The practice 
of answering questions prese nted by such cases by a simple 
‘yes’ or “ no” without detailed reasons was described as a 
comparatively recent one, and as having been adopted because 
when there were three judgments, one from each of the judges 
of the Divisional Court, there was scope for differences of 
statement in the and this was liable to lead to 
confusion and to further litigation. Lorp Wricut continued 
(we quote from the report of the matter in The Times) : 
‘While I recognise the force of this way of looking at the 
position, I cannot help observing that now, when an appeal 
from the Divisional Court has been given in these 
subject to leave, a reasoned judgment of the Divisional Court 
is likely to be of great value. Not only is it certain to help the 
Appellate Court, but it may often prevent an appeal when a 
possible appellant has an opportunity of appreciating the 
weight of the reasoning on which the Divisional Court has 
proceeded. The difficulty which might well arise from there 
being more than one judgment might, it seems, be obviated 
by a practice of having a single reasoned judgment, which 
constitutes the judgment of the court, a practice frequently 
adopted in the Court of Appeal and the Divisional Court, 
while in this House there is often a single speech which 
the other learned Lords concur. It may be that the 
in the law effected by the Arbitration Act, 1934, may afford a 
some such change. But I must 
not be taken to be suggesting to the Lord Chief Justice and 
the Judges of the King’s Bench Division what form their 
practice should take. I merely venture on an observation 
which has occurred to me in considering this case.’ Lorp 
ATKIN, Lorp RusseLL or KILLOWEN, and Lorp Porter 
indicated that they were of the same opinion. 


reasons, 


cases, .- 


change 


suitable occasion to make 
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Corporal Punishment. 

CLAusE 32 of the Criminal Justice Bill provides that no 
person shall be sentenced by a court to corporal punishment, 
and that every enactment conferring a power on a court to 
pass a sentence of corporal punishment shall cease to have 
effect. The council of the Magistrates’ Association, which 
recently met to discuss the Bill, expressed approval of this 


clause by a majority vote in a house of twenty members of 


the council: but a writer to The Times has urged that this 
record of opinion should not be accepted as necessarily indica- 
ting the view of the association, which has some 3,000 members. 
Some of the justices present, it is intimated, felt that the clause 
reflected upon the discrimination and wisdom, even of the 
humanity, of the judges, stipendiaries and the justices of 
counties and boroughs, and that the present power should 
be retained—even as a threat to deter inc orrigible hooligans, 
ruffians and cruel terrorists from crime. 
The Times contains the report of a statement made on the 
previous day by Hitpery, J., at the Glamorgan Assizes in 
sentencing one convicted for robbery with violence to ~ the 
cat.” The learned judge said that the sentence which pro 
vided for a reformative treatment where there was a prospect 
of it being successful might well be the best in the long run 
for both the community and the individual prisoner, but 
there were cases which called for a punitive sentence, and 
it was still necessary for the common wood for punishment 
which was stark to be visited upon some of them. It was for 
this reason that judges had the power to award punishment 
which involved the wrongdoer in disgrace and even physical 
suffering incidental to flogging. The fact that such sentences 
might and did sometimes fall upon wrongdoers was a strong 
deterrent to many who might give Way to their baser nature 
and yield to temptation, The learned judge went on to 
observe that the withholding of such punishment in suitable 
cases where the subject had been in fear of it was often 
effective to make such a one turn from a life of crime: but 
there were not a few as every judge knew who would 
commit crimes which showed them to be too brutal to be 
brutalised, or too depraved to be reached hy reformative 
treatment. Such punishment was therefore still a necessary 
adjunct to justice. 


Dangerous Drugs Acts: Home Office Memorandum. 

A REVISED version of the memorandum on the duties of 
doctors and dentists with reference to the Dangerous Drugs 
Acts, 1920 to 1932, which has recently been issued from the 
Home Office, embodies all changes in the law up to the present 
time. Special attention is directed to the lists of drugs which 
come under the Dangerous Drugs Acts and Regulations, and 
to the fact that under the latter, registers must be kept in the 
prescribed form by medical practitioners (a) of all dangerous 
drugs obtained, and (4) of all dangerous drugs supplied to 
patients except only in cases where the drug is administered 
to the patient by the practition¢ r himself or under his direct 
supervision and in his presence. The memorandum also 
brings to the notice of medical practitioners the recom- 
mendations of the Committee on Morphine and Heroin 
Addiction as to the precautions to be observed in the use of 
these drugs. 


County Court: New Rules. 

THE attention of readers is drawn to the County Court 
(No. 3) Rules, 
Committee appointed by the Lord Chancellor under s. 99 of 
the County Courts Act, 1934, and which came into force on 
the 14th of the present month. The rules are set out in full 
on p. 1012 of the present issue and their contents need not 
Readers will note that they 


1938, which have been made by the tule 


therefore be indicated here. 
introduce a number of amendments into the County Court 
tules, 1936, occasioned by the prov isions of the Hire-Purchase 
Act, 1938. 


The same issue of 





Contributory Pensions. 

THe Widows’, Orphans’ and Old Age Contributory Pensions 
(Voluntary Contributors) Act, 1937, extends the classes of 
persons eligible as voluntary contributors for the purpose 
of the pensions indicated in the title and amends in Various 
ways the Widows’, Orphans’ and Old Age Contributory 
Pensions Act, 1936, which remains “the principal Act 
Among the classes embraced by the Act of 1937 are those 
described as “ initial entrants > or those who (1) were under 
the age of fifty-five at the commencement of the Act, and (2) 
vive the prescribed notice not later than twelve months after 
the commencement of the Act (see s. 1 (1) (a)). The Act came 
into force on the first Monday in 1938, so that the twelve 
months expires on 2nd January next. The general position 
is indicated in a pamphlet which was recently issued by the 
Ministry of Health. Mr. ELiiorr points eut in a foreword 
that after this date membership will cost more for men, and 
For those 
joining not later than 2nd January the effective date for the 
ave limit is 3rd January, 1958, and the income year is usually 
that ended on 5th April, 1937. One now aged fifty-five or 
is now above the prescribed limits may still 


women aved forty or over will he unable to join. 


whose Income 
be eligible After 2nd January next it will be too late. The 
right to jom the s« heme is not affected by private arrange 
ments concerning insurance, and those in the employment 
of a firm having a pension scheme of its own are normally 
entitled to join the scheme provided by the Act as well. lt 
is pointed out that men who join not later than 2nd January 
next will pay Is. 3d. a week to insure for widows’ and orphans’ 
pensions and for old-age pensions for themselves and thei 
wives. Those who insure for widows’ and orphans’ pensions 
only will pay iOd. a week. A woman’s contribution, if she 
will be 6d. a week, which 
will cover old-age and orphans’ pensions (see s. 4). After 
that date men under forty years of age will have to pay 


joins not later than 2nd January, 


2s. 5d. a week to insure for all pensions instead of Is. 3d. 


Application forms may he obtained at any post office. 


Building Bye-laws: Ministry of Health Circular. 

{ circuLaR, No. 1756, which has recently been sent to 
councils of county districts, draws attention to the fact that 
building bye-laws made before the coming into operation of 
the Public Health Act, 1936, will cease to have effect on 
dist July, 1939. A request contained in a circular of 29th 
March last to forward to the Minister of Health proposals 
for new bye-laws has not, it appears, been complied with by 
a great majority of the councils concerned, and the new 
circular emphasises that the time is short—the bye-laws must 
be on deposit for a month and opportunity must be allowed 
for t and that a situation of 
vreat embarrassment will arise if in any area new bye-laws 


he consideration of objections 


are not in operation when the existing hye-laws lapse. The 
Minister indicates that he would not consider it right, save 
in very pecial circumstances, to accept any substantial 
amendment either supplementary to or in conflict with the 
recommendations of the Advisory Committee on whose draft 
the present Model Bye-laws were drafted, though he intends 
at an appropriate time to reconstitute the committee in 
order that certain suggestions for the alteration of or addition 
to the model may be considered. Such an examination could 
not be concluded in time to permit of bye-laws incorporating 
such modifications being made and confirmed before 31st July 
next, and councils are asked to refrain from submitting 
proposals incorporating additions dealing with the points 
concerned. These relate to such matters as fire resistance, 
floors and roofs, internal walling, buildings comprising sets 
of chambers, flats and tenements, and ventilation. In view 
of the position thus indicated, councils which have not already 
done so are urged to submit their proposals at the earliest 
possible date and to inform the Minister at once when these 
proposals may be expected. 
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Local Government Superannuation Act, 1937: Minister’s 
Decision. 

CERTAIN decisions of the Minister of Health under the 
Local Government Superannuation Act, 1937, and the Local 
Government Superannuation (Administration) Regulations, 
1938, have been recorded in these columns (82 Sou. J. 899, 959). 
Two further decisions may be briefly noted. One relates 
to a supplementary school teacher who complained that 
in a notification issued by 


employment during which a similar post had been held in 
the same school prior to the school being transferred to the 
local authority. It was contended that such employment 
was “ service’ within the meaning of the Local Government 
(Superannuation) Act, 1937. According to the facts submitted 
the appellant was employed in a non-provided school from 
Ist July, 1895, to 9th September, 1925. On 10th September, 
1925, the school was transferred to the local authority and 
since that date the employee had remained as a supplementary 
teacher at the school. In his decision, the Minister states 
that he has carefully considered the representation submitted 
that the period of employment in the school prior to its 
being transferred to the local authority was reckonable 
as service for superannuation purposes, but, having regard 
to the definition of ** service 10 (1) of the Act of 1937, 
he was unable to accept the contention. He, therefore, 
determined that the decision of the local authority was right 
The second decision relates to the 


"ins. 


and dismissed the appeal. 
cases of a number of probationer nurses who were appointed 
orally for a period of not more than two years to the employ- 
ment of a joint hospital board. The local superannuation 
joint committee contended that, in the absence of written 
evidence of a condition of service providing that the appoint- 
ment was temporary for a period of not more than two years, 
the nurses were entitled to become contributory employees 
on the appointed day. The joint hospital board decided that, 
having regard to the verbal agreement made by the matron, 
who informed the nurses that the appointment was for 
two years only, the provisions of s. 30 (1) of the Act would 
apply to the nurses as to an officer appointed to a post in a 
temporary capacity for a period of not more than two years, 
and accordingly that they would not become contributory 
employees on Ist April, 1939. The Minister of Health 
determined that the decision of the joint hospital board was 
correct and dismissed the appeal. 


Recent Decisions. 

In Shipman, A. 2. ©: Shipman, L. M. (by her Guardian) 
(The Times, 10th December), Sir Boyp Merriman, P., held 
that absences from a mental hospital under orders directing 
‘the provisional discharge [of the patient]... on trial 

until . . . further order or until the relapse of the 
patient,” while not abrogating the reception order constituted 
interruptions of the detention mentioned in s. 3. of the 
Matrimonial Causes Act, 1937, with reference to “ care and 
treatment ” of a person of unsound A petition for 
dissolution of marriage on the ground that the respondent was 
incurably of unsound mind and had been continuously under 
and treatment for a least five years 
immediately preceding the presentation of the petition was 
accordingly dismissed notwithstanding that the reception 
order had been in force for the prescribed period. 

In Jnland Revenue Mallaby-Deeley, 
The Times, 10th December), the Court of Appeal (Sir WILFRID 
GREENE, M.R., and Fintay and Luxmoore, L.JJ.) reversed 
a decision of LAWRENCE, J., and held that certain stated sums 
ifter deductions of income tax at the current rate, which the 
late Sir Harry MaAttany-DeeLey covenanted to pay 
imnually toa company which had been incorporated to compile 
a work entitled “~ The Complete Peerage,’ were instalments 
of a capital sum and not in the nature of income payments, 


mind, 


care period of at 


Commissioners Vv. 


a local authority under art. 5 of 
the regulations no account had been taken of a period of 





l 


and the court upheld the Crown’s contention that the pay 
ments were not to be deducted in calculating the taxpayer's 
total income for purposes of sur-tax. 

In Onesimus Dorey and Sons, Ltd. vy. Headley’s Wharf, 
Lid., and William Ashley, Ltd. (The Times, 10th December), 
Branson, J., dismissed a shipowner’s action in respect of 
suffered by their steamer when lying alongside 
certain wharfs. The Moorcock, 14 FD: 64, distinguished. 

In Owens v. Live rpool Corporation (p. LOLO of this issue), 
the Court of Appeal (MacKinnon, Gopparp and bu Parca, 
L.JJ.) reversed a decision of the Deputy-Judge at the Liver- 
pool Court of Passage, and held that family mourners who 
hearse were entitled to damages in respect 


damage 


were following a 
of shock occasioned by seeing damage done to the hearse 
and the displacement of the coffin in a collision which took 
place between the hearse and one of the defendants’ tramears, 
and was due to the negligence of the driver of the latter. 

In Rer v. Andrews (The Times, 13th December), the Court 
of Criminal Appeal (Lorp Hewart, C.J., and CHARLES and 
HUMPHREYS, Jad.) upheld the conviction of the appellant 
at the Central Criminal Court of receiving stolen 
(to which he pleaded ~ guilty’) and a 
years penal servitude, but quashed a sentence of five years’ 


goods 
sentence of three 
preventive detention Imposed in respect of a charge of being 
an habitual criminal. The inadvertently, 
had omitted to ask whether the appellant desired to eall 
any evidence, and the Court of Criminal Appeal intimated 
that in regard to the latter charge the appellant should have 


Commissioner, 


heen represented by counsel. 

In Beaumont-Thomas v. Blue Star Line, Ltd. (The Times, 
sth December), which was heard before Lorp Hewarr, C.J., 
and a special jury, the plaintiff was awarded £6,000 damages, 
including £1,000 special damages in respect of personal 
injuries sustained as a result of slipping on the floor of a 
corridor of a ship in the course of a cruise. The floor was 
being washed at the time of the accident. 

In Lissenden v. C. A. V. Bosch, Ltd. (The Times, 8th 
December), the Court of Appeal (SLEsserR, CLAUSON and 
Gopparb, L.JJ.) held that the acceptance of one weekly 
payment under an award of a county court judge under the 


Workmen's Compensation Act, 1925, precluded the appellant 


from contending that the award was inadequate. Leave 
Was given to appeal to the House of Lords. 
In Ne Ww Brunswick Rly. Co. Vv. British and Fre neh Trust 


Corporatios, Ltd. (The Times, 14th December), the, House of 
Lords held that where a bond, issued in 1884, provided for the 
payment to the holder on Ist August, 1934, of * the sum of 
£100 sterling gold coin of Great Britain of the present standard 
with interest thereon at the rate 
the principal was 


of weight and fineness 
of £5 sterling per centum per annum,” 
payable on the basis of gold of the standard of fineness specified 
in the First Schedule to the Coinage Act, 1870, but that the 
final interest was payable in sterling, the construction adopted 
in Feist v. Société Intercommunale Belge d Electricité [1934 | 
A.C. 161, applying to the former but not to the latter payment. 
Decision of the Court of Appeal affirmed on the first point 
and reversed on the second point. 

In Bernhard Blume nfe ld Homman-Ditgesellschaft Auf Aktien 
v. Sheaf Steam Shipping Co., Ltd. (The Times, 14th December), 
Branson, J., dismissed a claim for the value of cargo carried 
on a steamer which was lost at sea on the ground that the loss 
was due to a peril of the sea and that Art. IV, r. 2, of the 
Schedule to the Carriage of Goods by Sea Act, 1924, applied. 

In Adkins v. International Broadcasting Co.. Lid. (The Times. 
14th December), Crossman, J., dismissed the plaintiff's action 
for damages and an injunction to restrain the defendants, their 
servants and agents from performing a work of which he 
was composer and in which he was owner of the copyright 
on the ground that he had failed to establish that a performance 
of the work had taken place by broadeasting. 
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The Coal Act, 1938. 


Part I—(Conti 

As from the date of the passing of the Act until the 
valuation date, the property which the Commission are to 
acquire is to be treated as held in a fiduciary capacity and 
as being subject to an obligation to refrain from any dealings 
therewith, other than dealings which might reasonably have 
been effected in the ordinary course of business if the Act 
had not been passed, calculated to give a factitious or artificial 


ved from p. 982). 


value to the holding or to prejudice the interests or powers 
to be acquired by the Commission (s. 18). 

From the valuation date to the vesting date the rules of 
law and equity that regulate rights and obligations in relation 
to land that is subject to a contract for sale between contract 
and completion apply, subject to any requisite modifications 
due to the fact that there is to be a statutory vesting in lieu 
of a conveyance and to provisions that regard shall be had 
to the nature of the premises and, in particular, that, in 
determining whether any act or omission involves a breach 
of the vendor’s obligation to take due care of land subject 
to a contract for sale, no person is to be treated as under 
obligation to exercise any greater measure of care than is 
exercised under the ordinary practice of the management of 
mineral estates by prudent owners in relation to property 
that is to continue in their ownership. Further, the assumed 
contract is to be one entitling the vendor to possession and 
enjoyment of the property until the date fixed for completion, 
and to the rents and profits up to that date. Any rents or 
profits accruing before that date from a mine of coal opened 
after the date of contract are to be treated in like manner 
as If the mine had been opened at the date thereof (s. 8). 

The draft of any coal-mining lease, or of any variation or 
renewal of such lease proposed to be granted during the 
period between Ist January, 1939, and Ist July, 1942 (called 
the “interim period’), must be delivered to the Commission 
at least two months before the date on to 
executed, Notice may be given to the Commission of any 
other disposition proposed to be made during the interim 
The Commission then have two months within which 


which it ts be 


period. 
to apply to the court for a declaration that the proposal is 
not in conformity with the rules of law and equity above 
mentioned. Leases, variations or renewals made otherwise 
than in pursuance of 
transactions or any other disposition of or affecting the 
to vest in the or 
he consent of tne Commission during the 


a proposal so notified, or any such 


premises that are Commission, granted 
effected without t 
as to contravene any of the 


interim period in such manner 


said rules of law and equity, are void so far as regards the 
title for whi 

At any time before 
the vesting date the 
payable at any time within twelve months next before the 
vest 
in writing served on the 


ch the premises vest In the Commission (s. 9). 
the expiration of twelve months from 
person entitled to any rent becoming 


vesting date for premises that are to or have vested 


in the Commission, may, by notice 


Commission, require them to take an assignment of any debt 
due from the lessee in re spect thereof at a price to be agreed, 


or, In default of agreement, to be determined by arbitration. 


It is AlisO 


ithin the competence cf the Commission to take 

an assignment of any sueh rent whether or not it becomes 

payable within twelve months next before the vesting 
date (s. 10) 

Prov sion 1s made for the apportionment of rents of coal- 

mining leases subsisting on the vesting date in. cases of 

severance effected hy the vesting in the Commission of a 


part only of the property comprised in the lease and also 


for the determination of questions arising In consequence of 
11). 


yste m of co solidation of leases 1s contained 


tl e severance (s 


An intricate 
ins. 12 of the Act and the 4th Sched. 


ot the 


thereto so as to combine 


single lease the intere ts ame working lessee 


in a 





under a number of coal-mining leases in pursuance of what 
known This 
some benefits to be derived from the principle of unification 
before the ve sting date. 

Freeholders of unlet coal who are carrying on the business 
of coal-mining immediately before the vesting date 
on making application to the Commission before 


is lease consolidation scheme. enables 


as a 


are 
entitled, 
the vesting date, to be granted by the Commission a coal- 
mining lease thereof on conditions with respect to rent and 
not more onerous than those customary in the 
The applicant must have satisfied the requirements 
of the 3rd Sched. to the Act as to registration and making 
a claim for compensation. Where the applicant acquired 
the fee simple in the coal before 10th November, 1937, the 
conditions of the lease must be so framed as to secure that his 


otherwise 


district 


financial position In respect of his business of working the 
coal is neither adversely affected nor improved by the fact 
that, in lieu of his remaining entitled to the fee simple in the 
coal, compensation is payable in respect thereof and he becomes 
liable to the payment of rent and ceases to be liable for 
mineral rights duty and royalties welfare levy. The provisions 
of the 5th Sched. to the Act have effect with respect to 
the grant of such leases including, inter alia, the substitution 
or variation of securities in the case of mortgaged property 
13). 


Coal mining lessees are bound under penalty to deliver to 


(s. 
the Commission notice in writing of their leases subsisting 
at the date when the Coal Act was passed, or granted after 
that date and before the valuation date. The notice must 
be given within one month from the date of the passing of the 
Act or from such later date as the is granted, and 
must state the date thereof and parties thereto, and indicate 
generally the situation of the The 
Commission are entitled at their own expense to require the 
14 (1)). 

Commission have power, subject to safeguards in 
interested parties, to grant rights to pass through 


lease 


demised premises. 


lessee to supply a copy of the lease (s. 

The 
favour of 
underground land in the course of operations carried on for 
coal-mining on after the vesting date (s. 15). 
As from that date they and persons authorised by them and 
persons entitled by virtue of retained interests have the sole 


purposes or 


right to search and bore for coal (s. 16). 
Henceforth, a statutory power to acquire land compulsorily 
n respect of coal other than coal that 1s 


is not exercisable 
necessary to be dug or carried away in the course of operations 
e purpose for which the power is conferred (s. 17 (1)) 


for tl 


The Statutes of Limitation are not to operate so as to enable 


any adverse title to be acquired thereunder in respect of coal 
whi becomes vested in the Commission (s. 17 (2)). The 
Comm on may alienate coal that is necessary to be dug 
and carried away in the course of operations for purposes 


coal that 


or is only likely to be 
an operation subsidiary to the working of other 


other than coal-mining, 
worked a 
Otherwise the Commission may not part with the 
17 (5)). 

No underlease of bituminous coal, cannel coal or anthracite 
date other than 


minerals 
freehold interest in coal (s. 


may he sranted on or after the valuation 


by way of mortgage or in pursuance of a lease consolidation 
scheme (s. 19). Certain amendments are made to the working 
facilities legislation under the Mines (Working Facilities and 


Support) Act, 1923, and s. 13 of the Mining Industry Act, 1926, 


which #re consequential upon the provisions of Pt. I of the 


Coal Act 


Besides certain financial provisions (ss. 25 to 30) which, 


wile) hia et out the Commission’s borrowing powers and 
provide for r ducing rents when the Commission are 1 
1 financial position to do o. Pt. I of the Act contains 


miscellaneous clauses which enable the Commission to acquire 
voluntarily certain interests in relation to coal which do not 
eo 

} 


them under the general vesting provisions (s. 
working of coal vested in statutory undertakers 


vest im 


restrict the 
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s. 33), safeguard certain existing statutory rights (s. 34), 
nd amend the Coal (Registration of Ownership) Act, 19° 
(ss. 35, 36, 37, 39 and 40) Power is also given to the Com- 
mission to extend certain time limits imposed by this part 
ot the Act (s. 38). 
disputes between adverse claimants (s. 39). 

Part I of the Act binds the Crown, subject to certain minor 
nodifications (s. 42), and special provision is made regarding 

Forest of Dean, where the privileges of free miners are 
exercisable (s. 43). The Act applies to Scotland subject as to 
Part I to the adaptations mentioned in s. 45 and in the 
various Schedules, but the Act does not extend to Northern 
Ireland (s. 58 (2)). 
(T'0 he continued.) 





Searches in the Land Charges 
Registers. 
By Srr JOHN STEWART-WALLACE, C.B., 
Chief Land Registrar. 
Year after year the Report of the Chief Land Registrar to 
the Lord Chane ellor refers 
regarding the result of official searches in 


to the complaints made by solicitors 
ind law societies 
the Land Charges Department. It is made apparent that the 
scheme of registration and searching s established by the Land 
Ch irges Act and Rules is not working altogether satisfactorily. 

The question, therefore, as to how far this may be due to 
faulty administration inevitably presents itself. 

In his Report for 1937 38 the Chief Land Registrar deals 
with this issue and stat that, on the investigation of the 
omplaints made, the fault was found to le not with tl 
administration of the Department, but with the inherently 


1e 


unsatisfactory nature of the registers themselves. In proof 
of the swift, efficient and inexpensive administration of t 
De —— ut he cites the fact that during 1937 some 914,699 
certificates of official search were issued, at the mode 
fee of * 6d. each, within seven hours of thi receipt of the 
ipplication for them, except in the case of those applications 
received on Saturday mornings, when this Is not possible owlng 
to an Award of the Industrial Court which prevents the clerks 
heing kept working on Saturday afternoons. Out of the 
914,699 certificates of official search issued, substantive errors 
in only 18 instances were brought to light—in none was any 
loss alleged. 
If, then, t 
searches are not due to faulty administration, what is the 
inherently unsatisfactory nature of the registers which causes 


he comp! init made hy solicitors regarding official 


them ? 

In answering this question it is relevant to emphasise a 
fact, sometimes overlooked, that there is very little direct 
searching in the Land Charges Registers at all. There are 
five separate registers kept pursuant to the Land Charges Act, 
and it will readily be appreciated how intolerable it would be, 
if solicitors had to search direct in all five of these regist: 
involving, as it would, the filling up of five separate sets ue 
forms and the payment of five sets of fees. It will further be 
appreciated that, if speed and low cost in the issue of the result 
of official searches are desirable factors in the working of th 
machinery of official searches, direct official searching in all 
the five registers would be equally impracticable. Hence the 
Land Charges Act prescribes that an alphabetical index 
shall be kept of the names of all persons against whom any 
Personal] 


entries In any of the five registers have been made. 
ind official searches are normally, therefore, not made in the 
registers themselves, but only in the alphabetical index to the 
five registers. 

The intention of this scheme is to keep searching in the 
Land Charges Department within practicable dimensions of 
time and cost by giving intending purchasers a brief indication 
only of the nature of any entries against the names of their 


The Commission are not liable for costs of 





vendors in any of the five registers. Having obtained this 
indication, intending purchasers are in a position to make 
requisitions on their vendors, as contemplated by s. 43 of the 
Law of Property Act, 1925, regarding the entries revealed 

a search in the alphabetical index. 

This scheme accounts for a common complaint, made by 
solicitors, that full particulars of the entries made in the 
registers are not given on official searches. It is overlooked 
that the search made is not in the registers at all, but only in 
the alphabetical index. It is forgotten that in the nature 
of things an index to five registers can only give the briefest 
indication of the nature of the entries to be found in those 
registers. 

The next inherent weakness in the Land Charges Registers 
is that, while the charges protected by registration in them 
affect land, the registers are not land registers at all, i.e. 
registers in which the entries are made against specific parcels 
of land irrespective of the estate owners, but merely name 
registers in which entries are made against the 
names of estate owners irrespective of the land affected by 


registers, 1.@., 


the charges. 

Hence the method by which registrations are effected 
(and necessarily so effected in the absence of up-to-date 
ordnance maps of the whole of England and Wales) is at 
cross purposes with the needs of intending purchasers searching 
in them. Intending purchasers are 
particular parcels of land they propose to purchase: they 
search to ascertain if there are any entries affecting them. 
The registers, on the other hand, the very essence of which 
is that they are name registers, render it impossible to search 
other than against estate owners though to add to the 


concerned with the 


unsatisfactoriness of the position, the names of all previous 
estate owners may not be known to the solicitors desiring 
to search. The registry can take no administrative action 
to eliminate this fundamental conflict; it is in the very 
nature of the registers. 

So palpably inadequate, however, would pure name 
registers, supplemented by a pure name alphabetical index, 
he, that the Land Charges Rules prescribe that not only must 
the alphabetical index give the name, address and description 
of the persons against whom there are entries in the registers, 
but also (‘ter alia) the “ parish, place or district ” in which 
the land is situated. 

The alphabetical index is consequently something in the 
nature of a hybrid or cross between a name and a land 
register, designed So far as may be to reconcile the CTOSS 
purposes of the registers and the 
in them. But in the words * parish, place or district > we 
come on the root ambiguity which causes so much heart- 


needs of persons searching 


burning among solicitors and so many complaints to the 
registry. The names of parishes, places and districts in the 
whole of England and Wales are not only legion, but the subject 
of constant change. To add to the difficulty. a solicitor 
applying for a search has no certain means of knowing what 
‘parish, place or district” may have been specified by 
the solicitor who made the original application for registrat ion 
He may be quite unaware (and apparently frequently is) 
that the name of the “ parish, place or district ’’ has changed 
since the original registration. Yet if he specifies a different 
‘parish, place or district” in his application for official 
search from that specified by the solicitor who effected the 
original registration, the Land Registry has no means of 
connecting the two and may, quite correctly, make a 
negative return to the search when, in fact, the registration 
affects the same land as that in respect of which the search 
is made. An example may make this clearer. 

Under the County of Middlesex Urban District of 
Uxbridge (Union of Parishes) Confirmation Order, 1937 
the parishes of Cowley, Harefield, Hillingdon East, Hillingdon 
West, Ickenham and Uxbridge were united into one parish 
known as the parish of Uxbridge. 
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The solicitor who made an application in (say) 1935 to 
register land charge against the name of Thomas Jones 
affecting a parcel of Jand in Cowley may have correctly given 
Cowley as the * parish, place or district ” in which the land 
was situated. Cowley would accordingly be entered by the 
Land Registry in the alphabetical index as being the 
¥ parish, place or district ” in which the land affected by the 
entry in the register was. 

{ solicitor purchasing this parcel of land in 1938, and 
applying for an official search in the alphabet ical index may 
equally correctly, owing to the change of parish hame, give 
Uxbridge as the “ parish, place or district ” in which the 
land is situated, making no reference to Cowley at all. The 
Land Registry, on making the official search in the alphabetical 
index, would in such a case find an entry against Thomas 
Jones relating to land in Cowley, but no entry relating to 
land in Usrbridge. It would, therefore, quite correctly, 
Issue a certificate that as the fact is there is nothing in 
the alphabetical index against Thomas Jones relating to land 
in Uxbridge. 

All the parties concerned in this transaction from the 
original registration to the issue of the result of the official 
search, be it noted, may claim to have acted correctly in all 
that they have done. Yet the result is inisleading in the 
highest degree : searching has failed to reveal the land charge 
which in fact exists relating to the land in question. 

By no administrative action within the Act and Rules can 
the Land Registry remedy the failure. The Rules in term 
provide that the Registry “ shall not be concerned to inquire 
into or otherwise verify the accuracy or validity of any 
matter or thing stated or appearing in any notice given or 
application made” to it; its functions are ministerial only. 
It has no knowledge of changes in the description of land 


affected by entries in the land charges registers, whether of 


the parish or otherwise; these registers, it must again be 
insisted, are not land registers at all. It would, therefore, 
he impracticable for the Registry, on its own motion, to 
enter all changes in the description of land throughout 


England and Wales in an alphabetical index of the names of 


estate owners, compiled without reference to the land they 
own, even if official machinery existed for all municipal and 
other authorities to keep the Land Registry informed of such 
changes. Machinery of any such kind would, even if it were 


practicable to introduce it, not only cause intolerable delay 


in the issue of official searches, but so inerease the cost of 


dealing with unregistered land that unregistered conveyancing 
would cease to rival registration of title even to the extent 
it does to day. 

If, then, the Land Registry cannot by administrative 
action provide a remedy, what can solicitors do to make the 
system established hy the Land Charges Act work with the 
greatest satisfaction of which it is capable ? In this con 
nection It must be borne in mind that. as pointed out by an 
editorial note in THE Sonicrrors’ JouRNAL for 19th May, 
1928, the land charges registers are “‘ In fact made by the 
legal profession and it will be their fault in every Case where 
the entries are improper or insufficient.” 


The only possible remedy is, therefore, in the hands of 


It is that they should, when filling up 
the forms of application for registration. give fully and 
precisely the description of the land affected. And further, 
they should remember, when applying for official searches, 
to give fully and precisely, not only the present description 
of the land, but also all former descriptions during the period 
through which the examination of title extends. 

It may well be that in throwing this task on solicitors the 
Land Charges Act and Rules are asking them to discharge 
a burden too great for them in the hurry and bustle of 
everyday practice. If it is, the Land Charges Act may be 
the cloven hoof in the 1925 legislation which will rive the 
final victory to registration of title. 


solicitors themselves. 





Company Law and Practice. 


THE subject of this week’s article is a short and comparatively 
simple point connected with the powers of 
A Point 
concerning 
Preferential 
Rights and the 
Alteration of 
the Memoran- 


a company to alter the rights attaching 
to a class of its shares where the memoran- 
dum has defined those rights to a limited 
extent. Now the starting point of all 
inquiries relating to the alteration of the 
memorandum of a company is s. 4 of the 


dum of Companies Act, 1929, which provides that 
Association. a company may not alter the conditions 

contained in its memorandum except in 
the cases, in the mode and to the extent for which express 


provi ion is made inthe Act. I do not propose to recapitulate 
the cass mode and extent in and to which a company ts 
empowered by the Act to alter the different parts of its 
memorandum. They are not relevant to this article. Very 
many companies exist which contain in their memorandum 
provisions regulating the rights attached to the preference 
shares in the company. This has the effect of conferring 
on the shareholders a very strong protection against the 
invasion of those rights, since the company cannot. alter 
them by introducing or changing clauses in its articles. The 
leading authoritv for this proposition is Ashbur uv. Watson, 
30 Ch. D. 376, to which I will return in a moment. Sut 
the memorandum does not always contain an exhaustive 
statement of the rights of the preference shareholders, and 
questions may then arise as to how far the rights of different 
classes, whether preference or ordinary, can be regulated by the 
articles. 

It is important, I think, to see what sort of rights can 
be attached to different classes of shares. An infinite number 
of different rights can be thought out and conferred, but all 
rights can, it is submitted, clearly be reduced into one or 
other of two mutually exclusive classes: rights applicable 
while the company is a going concern, and rights applicable 
ina winding up. Both kinds of rights can be and frequently 
are attached to the same shares, but they cannot both be in 
operation at the same time. Anothe way of dividing the 
rights would be into rights affectine the distribution of divi 
dends and rights affecting the distribution of assets in ; 
winding up. Whichever way you put it, it comes to the 
same thing. I have been at pains to msist on this distinction, 
as I think that it is essential to bear it in mind when con 
sidering the problem which I will now propound. What ts 


i 


the position where the memorandum deals with one set of 
silent aout the other 2? To take an example, 
what is the position where the memorandum provides that 
the preference shares are to carry a fixed cumulative prefer 
ential dividend of 4 per cent.. but makes no specific reference 
to the distribution of assets in a winding up? It is perhaps 
surprising to have to record that there is no express authority 


rights, but 


dealing with this point, and it cannot be categorically stated 
whether the articles can or cannot in such a case effectively 
pres ribe how the assets are to be dealt with in a winding up. 
Suppose, following up our example, that the company in 
general meeting duly adopts an article giving to the preferen f 
shareholders priority as to the return of capital in a winding up, 
is this an ineffective attempt to alter the memorandum 
contrary to the provisions of s. 4 of the Companies Act, 1929 ¢ 
It is submitted that the adopting of such a resolution would 
be a pe rfectly valid proceeding, and that the ordinary shar 
holders would have no grounds for complaining. 

It now becomes necessary to return to Ashbury v. Watson 
supra, al d to see the precise extent of the decision in that 
case. The facts are quite simple. The company’s memo 
randum stated that a portion of the shares were to have a 
right of receiving a dividend by preterence to the other shares 
and that the preference shares were to have a right to 4 
dividend of 7 per cent. per annum in priority over the ordinary 
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shares and to one-fifth of the remainder of the net revenue 
after deduction of a sum sufficient for paying 7 per cent. per 
annum on the ordinary shares. The memorandum also 
defined the rights of the ordinary shareholders in the 
distribution of dividends. After some years the company 
passed special resolutions altering the priorities and payments 
of the net revenue as between the two classes of shares. On 
objection being taken to these resolutions, it was held by the 
Court of Appeal, affirming a decision of Kay, J., that they 
were invalid as they altered a condition in the memorandum. 
Now it is important to observe that in this case the court 
was dealing with the alteration of express stipulations. The 
memorandum defined in plain terms the rights of the classes 
with regard to dividends. Those rights were altered and that 
alteration was held invalid. There was no question of any 
rights other than those expressly conferred, and there is 
nothing in the judgments delivered in the Court of Appeal 
to suggest that other rights relating to other matters could 
not be conferred by the articles. The case is certainly 
authority for the proposition that a company cannot by its 
articles alter the express provisions of its memorandum. It 
could not diminish or increase the rate of a preferential 
dividend. But it is submitted that where the memorandum 
deals only with the rights of the classes to share in dividends, 
then the company is not precluded by s. 4 of the Companies 


Act, 1929, from regulating by its articles the mode of 


distribution of its assets among the shareholders in a wiiding 
up. If the framers of the memorandum choose to regulate 
only one set of rights by the memorandum, that is no ground 
for saying that they have also by implication regulated all 
the class rights. 

Now in the example which I have taken it might be said 
that inasmuch as the preference shareholders have been given 
certain express rights by the memorandum, they are not 
entitled to any other benefits, and that this limitation on 
their rights is a condition of the memorandum which cannot 
be affected by a special resolution. This would amount to 
saying that the memorandum by expressly giving them a 
fixed cumulative preferential dividend impliedly bars them 
from all rights in a winding up. This view is, I think, 
fallacious for the reasons which I have already given, and 
also on the authority of Andrews v. Gas Meter Company 
[1897] 1 Ch. 361. On the authority of this last-mentioned 
case, as I read it, it would not be open to the ordinary share- 
holders even to contend that they are placed by the 
memorandum on a footing of equality with the preference 
shareholders with regard to the distribution of assets in a 
winding up. The memorandum being silent on the matter, 
there is no unalterable condition of equality to be implied 
and valid provisions can be inserted in the articles. The 
headnote to Andrews v. Gas Meter Company, supra, reads as 
follows: “ A limited company, having no authority under 
its memorandum or articles of association to create any 
preference between different classes of shares, may by special 
resolution alter its articles so as to authorise the directors to 
issue preference shares by way of increase of capital.” The 
decision is a decision of the Court of Appeal, which overruled 
a previous decision to the contrary effect in Hutton v. 
Scarborough Cliff Hotel Company, 2 Dr. & Sm. 521, where 
Kindersley, V.-C., had held that a resolution altering the 
articles and authorising an issue of preference shares was 
ultra vires if the memorandum had not divided the shares 
into different classes. The basis of the learned Vice- 
Chancellor’s decision was that there was in the memorandum 
a condition that all shareholders should stand on an equal 
footing as to the receipt of dividends, and that this condition 
Was one which could not be got rid of by a special resolution 
altering the articles. Of course, if there were any such 
condition—and there is no reason why it should not be 
expressly inserted—then the company would not be able to 
abrogate it except by way of a scheme of arrangement under 





s. 153 of the Companies Act, 1929. But the Court of Appeal 
has held in Andrews v. Gas Meter Company, supra, that no 
such condition is to be implied from the silence of the 
memorandum. Lindley, L.J., in delivering the judgment of 
the court in that case, stated that the true view * 
the doctrine that there is a condition in the memorandum of 
association that all shareholders are to be on an equality 
unless the memorandum itself shows the contrary.” That 
proposition was in the opinion of the court unsound. A 


negatives 


company may, therefore, resolve to create preference shares 
without first making provision in its memorandum. It can 
also, it is submitted, attach to existing preference shares 
rights in a winding up, notwithstanding that the memorandum 
makes provision for the rights attaching to those shares before 
a winding up. The same arguments apply in both cases. 
The restraint on creating or altering rights operates only by 
way of exception. The rights of the shareholders in respect 
of their shares are matters to be regulated by the articles, 
rather than by the memorandum, and therefore all the rights 
will be regulated by the articles excepting only such as are 
expressly fixed by the memorandum and so form an exception 
to the general rule. 

Let us now return to our example and look at the position 
in the light of the two decisions to which I have referred. 
To start with, we must expect to look at the articles to find 
what rights are attached to the different classes of shares. 
The provisions of the articles will be effective unless they 
contravene an express provision of the memorandum. Since 
the memorandum does not give any express directions as to 
the rights of the preference shareholders in a winding up, 
there is nothing to fetter or cut down the provisions in the 
articles, and these provisions are effective and can be altered 
at any time by special resolution. It is true that the 
memorandum has dealt to a limited extent with the question 
of preferential rights, but the peculiar sanction of the terms 
of a memorandum has only been bestowed on that set of 
rights, and it is only that set of rights which has been made 
inviolable. The two sets are quite distinct and must be 
considered separately. 
not relevant to the consideration of the other. 


Provisions affecting the one set are 





A Conveyancer’s Diary. 


Ir has often occurred to me, and to many others, of course, 
that the express language of a statute, 
The Effect which seems in itself to be plain enough, 
of s. 24 of is governed and, perhaps, 
the Wills altered by a few words which appear to be 
Act, 1837. introduced simply as a saving provision. 
and not intended to control or contradict 
the real intention of the enactment. 
Take, for example, Ss. 24 of the Wills Act, 1837, whit h 
reads as follows : 

‘Every will shall be construed, with reference to the 
real and personal estate comprised in it, to speak and take 
effect as if it had been executed immediately before the 
death of the testator unless a contrary intention shall 


completely 


appear by the will.” 

That provision has frequently been so construed by the 
courts as, in eflect, to overrule it. The words * unless a 
contrary intention shall appear by the will” have not been 
strictly applied, and in many cases extrinsic evidence in 
relation to matters which do not * appear by the will” has 
been admitted. 

This method of construction was stated by Sir W. Page 
Wood, V.-C., in Re Gibson, Mathews v. Foulsham (1866), 
L.R. 2 Kq. 669. 

The facts in that case were that a testator being at the 
time of making his will possessed of £1,000 guaranteed stock 
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in the North British Railway Company, bequeathed to 4 


“my one thousand N.B. Railway preference shares.”’ After 
making his will the testator sold his guaranteed stock in the 
North British Railway Company, and at the time of his 
death Was possessed of shares and stock In the same ¢ ompany 
acquired by successive purchases, exceeding in amount £1,000. 

It was held that the bequest being specific had been 
adeemed and was not held by the testator at his death, and 
that a * contrary intention > so as to exclude the operation 
of s. 24 of the Wills Act, 1837, sufficiently appeared upon the 
will, and therefore A was not entitled to have his legacy 
satisfied out of the North British Railway stock in the 
possession of the testator at the time of his death. That is 
well enough, but the reasoning of the learned Vice-Chancellor 
in his judgment is rather curious. He ‘1 adhere to 
the opinion that I have before expressed as to the application 
of s. 24 of the Wills Act, that where you find a mere specific 
thing, incapable of increase or diminution, in existence at 
the date of the will, but not in existence at the time of the 
testator’s death, there is suflicient indication the will 
of the * contrary intention ’ to which s. 24 refers to prevent 
the operation ol the rule which makes the will speak from 
the death of the testator. man to have at the 


said : 


upon 


Suppose a 


date of his will a ple ture of the Holy Family by some inferior 


artist and to give by will * my Holy Family.” He afterwards 
disposes of this picture and subsequently acquires by pure hase 
or gift a very much better one on the same subject painted 
by an eminent artist. Would it not be a 
struction to hold that the picture existing in the testator’s 
possession at the time of his death would pass fa 
The learned Vice-( hancellor answered the question 
he put affirmatively. 1 must say that | should have answered 
The testator altered his will, 
not do so, | that he 


monstrous con 


\ hich 


hay c 
have thought 


might 


It negatively. 
should 


but, as he did 
intended that the picture answering to the description of 
* The Holy Family 
intended for the 
attention of the testator had been 
of his will regarding the picture and he did in fact 
legatee to have it, would he not have been justified in thinking 
that as, by statute, his will was made to speak from the date 
of his death, there was no occasion to alter it 2 And what 
difference can it make whether the picture answering to the 
description which he held at his death 
less valuable than that answering the same description h 
possessed at the time when he made his will / 

Section 24 of the Wills Act that the “contrary 
intention ” shall appear ‘ by the In Re Gibson, 
nothing seems to have appeared by the will, but only by 


which he possessed at his death was 


legatee. Suppose that in that case the 
drawn to the provision 


\\ ish the 


Was More or 


requires 
will.” 


extrinsic evidence showing any contrary intention. 
Re Portal and Lamb (1885), 30 Ch. D. 50. 
the court had to decide whether certain land passed under a 


Was a& Case where 


specific devise. 
In that case a testator devised to one for life 
subject to the stipulation (amongst 


ill pre 


“my cottage 
and all my land at S,” 
others) that ~ the plantations, heather and furze b 
served in their and the testator 
all other my free hold Manor, Messuaves, lands and real 
trustees upon trust 


present State <4 devised 


estate whatsoever and wheresoever to 
for sale. At the date of his will the testator had a small 
with twenty-two acres of rough land at S, and he 
subsequently ( ontracted to purchase a much large! house and 
The contract had not been completed 


cottage 


land near the cottage. 
at his death. 

It was held Dy the Court of Appeal that a contrary con 
tention within the meaning of s. 24 of the Wills Act did not 
the will, but that, construing the will as having 
on the day of the testator’s death, the specific 
devise only referred to the cottage and held 
will was made, and did not include the property subsequently 
acquired. That decision, however, turned upon the question 
whether or not the language employed in the will was apt 


appear In 
been made 


land when the 





to include the property acquired after the date of the will 
If it had been, it would appear that such property would have 
passed. 

It appear 
dk Vise or bequest, 


then, from the authorities, that in the case of a 


speci tic a will speaks not from the date 
of the death of the testator as provided by statute, but from 
the date of the will. 

Thus, in ; Re Evans [1909] 1 Ch ; 
If a testator makes a will devising his freehold hous: 
purchasing another 


i later case, 784, Joyce, J, 


in Cavendish Square and then sells it, 
in the same square, the house subsequently purchased would 


hot pass by the devise.” So the courts have over-ruled 


the statute 





Landlord and Tenant Notebook. 


I COMMENTED recently on the tendency manifested by parties 
negotiating for a lease to omit to deal with 
the date at which the term is to commence. 
Date of Premises are agreed and described, and so 
Commencement are the length of the term ; 
of Term. the amount of the rent usually takes som 


Expressing 


and nature 


time, and when that is settled the negotiators 


part, thinking that they have concluded a complete agreement 
for a lease, or a tenancy agreement, whereas “it 1s well 
established” as Warrington, L.J., put it in) Edwards 


that for a valid contract of 
contract tself, elthe ! 


Jones (1921), 124 L.T. 740, CLA,, 
hould be able to see from the 
words of the contract or from the necessary 
date the term Is 
of course, the matter 
veneral principle 


lease you 
from the express 
W haat 


construction. ol the 
Intended to begin.” The dithiculty Is, 
and if the 


is certainly 


contract, from 
of necessary construction, — 


established ” there h been some real or 


be we 
appar authority o1 
The tablishing ’ may be said 
Blore fon (1817), 3 Mer. 237, though the decision of the 
particular point was not actually that 
The plaintiff negotiated for a building lease with the agent of a 
life tenant of Piccadilly property, and a memorandum was 
headed ~* Plans of the 
huildings agreed to be Mr. R. B. in 
here Mr. A.’s house now stands——the term to be 
and the rent for the first two years to be 


this point 
to have been effeeted by 


conflict ol 


hecessary in Case 


vritten in the agent’s book, 
huilt by 


ultimately 
ground 
Pice vl 
hinety-hine years 


£60 per annum, and for the remainder of the term £120 per 


annun This was made and dated the 26th October, and 
it was verbally agreed that the term should start at Christmas 
when the then lessee’s:term would expire, The memorandum 
was initialed by the agent’s clerk. On the strength of this 


the plaimtifl entered and laid out some £600 in’ building 


the rude awakening. He now sought specific 


of the agreement to grant 
initials of an unauthorised clerk to an agent 


then Cann 


pertori LLnes a lease, but, apart from 


the fact that the 
were worth nothing, was the unfortunate omission to 
spe ify in the document the commencement of the term. Nor 
ly on the doctrine of part performance, for the life 


there 


could he r 
tenant had died in the meantime, and there was no fraud inthe 
remainderman enforcing rights against the intending tenant, 
who had not been misled by him 

The ce which caused the real or apparent conflict 
was Jaques vy. Millar (1877), 6 Ch. D. 153, when Fry, J 
the intending tenant a decree of Spe ific performan e 


ISlOn 


granted 
of the avreetmmcnt s out inh a memorandum, sO desc ribed 
is D.C.M the de fendant] agrees to let, 


which ran bby 
the premises known 


and FJ. [the plaimtiff] agrees 
Works, situate mm 


as Milrevan 
Lambeth Walk, for the term of thirty years, at a yearly rental 
This was 


iundred and twenty pounds per annum.” 
The action Was commenced 


to take, 
the rear of Doughty Street, 


of one 

dated the 5th September, [876 
lhe learned judge disposed of the suggestion that 
the memorandum did not contain all the essential terms 
vave no date from which the thirty years Was to run 


in Octobe! 


because ii 
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in this way: “ There is clearly no indication of the commence 
ment of the term, except the date of the document ; but it 
is equally clear that the agreement is couched in the present 
tense. There is no express postponement of the time at which 
the agreement is to come into operation no condition 
precedent to the Operation of the agreement. 

The above decision is sald hy some to have been over 
ruled by Marshall Vv. bi rridqe (IS81), 19 Ch. 1). y 4 Ra 
in which the ultimately depended on the con 
struction of a letter in which the plaintiff wrote: “IT am 
prepared to take the works in their present state on the 
Lease, three, five ete. years. Rent, £400 per 
. That [have six months from 
date of agreement free from rents “and a memorandum 
which substantially fepeated those terms (though the rent was 
varied). At first instance his claim for specific performance 
succeeded on the strength of Jaques v. Millar, supra, the term 
being held to commence on the date of the memorandum. 
But in the Court of Appeal it was held that Fry, J.’s reasoning 
The use of the present tense, 


Issue 


following terms : 
annum for all as it stands . 


in the older case was unsound. 
Jessel, M.R., considered, Was hot conclusive. * The here 
fact of there being a date in the agreement does not show 
that it is the date of the lease, and Jaques v. Millar cannot 
Bageallay, L.J., considered that Fry, J.. had 
heen misled when distinguishing Blore v. Sulton, supra, in that 
he had believed that the memorandum in the older case was 
undated. Lush, L.J., did not advert to either of the older 


holding only that in the document before the court 


he sustained. 


CaSeS, 
there was nothing from which the commencing date could be 
inferred. 

It must be admitted that the conclusion at which Fry, J., 
arrived In) Jaques Vv. Millar Sees a little forced, as people do 
hot usually settle the terms of a thirty years: lease so easily 
Nevertheless, it would have been 
possible, as Jessel, M.R., himself pointed out, to distinguish 
it. in Marshall v. Berridge, on the facts. 
in the latter case made no use of the present tense. 

Marshall v. Berridge was tollowed in Rock Portland Cement 
Co., Lid. v. Wilson (1882), 52 LJ. Ch. 214, when the document 
was a dated letter concluding with 
if required. Remaining yours truly.” 

The most recent authority is Edwards y. 
124 L.T. 740, C.A., 
The defendant in this case had purchased some property, and 
agreed to grant a ninety-nine year lease of part of it to the 
plaintiff. Negotiations took place after the sale but before 
completion, and a three-clause document was drawn up and 
The first clause recorded the fact that J.J. 


us Was done in that case, 


For the memorandum 


* Tmmediate possession 


Jones (1921), 
a very striking example of the omission. 


signed, avreed 


to grant a lease for ninety-nine years of ete. The second 
that J.L.K. agreed to pay J.J. a ground rent of £2 10s.) And 
the third ran: ” \ legal lease to be drawn out after J.J. 


vets possession of the whole S.H. land and premises on the 
29th September next.” This 
dated the 2nd September. The defendant’s purchase should 
have been completed on the 29th of that month, but some 


document was made and 


delay occurred and completion actually took place in’ the 
middle of October. On the 22nd November the defendant 
let the plaintiff into possession. 
dispute as to the commencement of the term but about a 


Friction arose not out of any 


right of way. But the omission to specify a date was pleaded 
and it was this objection that gave the defendant his victory. 

The — plaintiff meet it with alternative 
arguments. The ninety-nine year term commenced on the 
29th September ; ' 


possession under his purchase: it commenced on the 22nd 


attempted to 
it commenced when the defendant obtained 


November when the plaintiff was given possession. None 
of these arguments proved acceptable either at first instance 
or to the Court of Appeal: there was nothing from which a 
commencing date could be inferred : and nothing to distinguish 
the position of the plaintiff from that of the plaintiff in 


Blore v. Sutton. supra. 





Our County Court Letter. 
REWARD FOR INFORMATION OF THIEF. 
In a recent case at Salford Hundred Court of Record (Alass 
v. Pearlberg and Wife) the claim was for £40 as the amount 
offered by advertisement for information leading to the 
recovery of a pair of silver George TV candelabra, a pair of 
silver George IIIT candlesticks, and a silver salver. The 
plaintiff's case was that he was a wholesale fancy goods dealer, 
and the property had been deposited at his premises by an 
acquaintance. Having recognised the property, from its 
description in the advertisement, the plaintiff informed the 
police. The depositor was subsequently sentenced to IMprison- 
ment, and the plaintiff claimed the reward. After promising 
to pay, the defendant disputed liability. Evidence for the 
plaintiff was given by a detective, who stated that the only 
information as to the stolen property was that furnished by the 
plaintiff. The defendant’s case was that the first information 
was given to him by another man, who was called as a witness 
In cross-examination, however, this witness admitted that the 
reward had not been paid to him. The evidence of the 
defendants was that they knew of the thief the day before the 
heard of him through the defendants. 
Judge Lynskey, K.C., held that the plaintiffs information 
to the place had not only led to the recovery of the ooods, but 
also to the arrest and convietion of the thief. The plaintifl 
had complied with the terms of the advertisement, and judg 
to be noted 


police, who first 


ment was given in his favour, with costs. [t 1s 
that, in order to form a contract, an offer need not be made to 
a particular individual. Provided the offer can be accepted 
by a definite person, whose legal relations it was intended to 
affect, an advertisement may result ino a contract: see 
Williams v. Carwardine (1833), 4B. & Ad. 621. Under the 
Larceny Act, 1861, s. 102, it is illegal to advertise a reward 
for the return of stolen woods, “no questions asked.” The 


penalty is £50, recoverable by penal action. 


EX-WIFER’S CLAIM TO ANTE-NUPTIAL LOAN 
In Barnes vy. Barnes, recently heard at Malmesbury County 
Court, the ela 
valued at £23 3s. Id. 
1937, having been married in December, 1924. 
the plaintiff, the former wife, was that she had lent the 
defendant (while still her fiancé) the sum of £30 about thre: 
months before the marriage. This was for the purpose of buying 


im was for the return of £45 and specific articles 
The parties were divorced in February, 


The case for 


furniture, and another £15 was subsequently lent.for the same 
purpose. The defendant's evidence was that the sum of 
£45 was never paid to him as alleged. His Honour Juda 
Kirkhouse Jenkins accepted the plaintiff's evidence, but, 

her claim was statute-barred, judgment was given for the 
defendant. with costs, By consent, orders were made for the 
division of the articles between the parties in accordance 


with a list prepared by the Registrar. 


DK-CONTROL OF HOUSE LET WITH LAND. 


In Ryan v. Pike, recently heard at Exeter County Court 
the claim was for possession of Ivy Cottage, Topsham Road, 
Exeter, and for £2 Is. 5d. as mesne profits from the 29th 
September to the loth November, 1938. The plaintiff's case 
was let on a quarterly tenaney at £4 10s. 


controlled, but in that 


was that the house 
Before January, 1932, the house was 
month it was let with some land, which made it an agricultural 





holding. The house was therefore taken outside the scope of 


the Act, and the letting with the land continued until 1935 
In that vear the house was 
there was no provision whereby it was re-controlled. Hi 
Honour Judge Thesiger 

decontrolled after 1932, it remained outside the 1938 Act 


lecontrolled from the time if was let as an 


avai let asa dwelling house, but 


observed that, as the house Was 


The house wa 


agricultural holding, and an order was therefore made for 
»( 


possession on the Ist January, 1939. 
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To-day and Yesterday. 
LEGAL CALENDAR. 

{12 Decemper.—John Jay, one of the great Chief Justices 
of the United States, the son of a wealthy 

merchant of Huguenot descent, was born in New York 
on the 12th December, 1745. After the War of Independence 
his forceful personality raised the doubtful stats of foreign 
secretary to the infant republic to one of prestige and dignity. 
From 1789 to 1795 he sat as Chief Just f the Supreme 
Court. “ When the spotless ermine of the judicial robe 


fell upon John Jay, it touched nothing less spotless than 


ice O 


itself.” His aristocratic temperament and conservative 
philosophy were set ofi by a brilliant and capable inte lligence 
13 Decemper.—William Draper Best, born at Hasselbury 
Plunknett, in Somerset, on the 
13th December, 1767, was left an orphan in infancy. At 
first he was destined for the Church, but the timely inheritance 
of a considerable estate turned his thoughts away from an 
ecclesiastical career and towards the Bar. Ev ntually 
he climbed to the place of Chief Justice of the Common Pleas 
and, after his retirement, he was raised to the peerage with 
the title of Lord Wynford. Despite an amiable kindness 
and cordial good humour, he was not popular with the Bar 
| 


and was not regarded as a good judge, for his constant failing 
1 him to 


of too hastilv taking a decided view on a case cause 


be known as the “‘ judge advocate.’ 


14 DecemBer.—On the 14th December, 1897, the House 
of Lords gave judgment in the great case 

of All nv. Flood. As one wrote who watched t he proceedings ; 
“Tt is a great triumph for the trade unions, but vindicates 
the impartiality of our judges as there are two Tories and 
two Liberal Unionists 
time that the House called in the judges to give an opinion, 


n the majority.” This was the last 


Eight of them ‘sat in their red robes at a long narrow table 
which looked like an omnibus full of old ladies.” 
15 DecemBer.—On the 15th December, 1858, William 
Guernsey was tried at the Old Bailey for 
stealing ten pieces of paper value one penny, the property of 
our Sovereign Lady the Queen. Those were the days when 
the English were holding the lonian Islands very firmly by 
military force when necessary but, of course, for the greater 
good of the perversely rebellious inhabitants. Now, there 
had been privately printed for the use of the Cabinet certain 
confidential despatches recommending the immediate termina- 
tion of the protectorate. While the coples were lying on the 
desk of the sub-librarian of the Colonial Office, the prisoner 
had in the course of a triendly call managed to help himself. 
When the despatches were published in the Daily News 
there was a considerable explosion. The jury succeeded in 
acquitting the accused, though the facts were not denied, on 
the ground that an intent to deprive the Queen altogether 
of her property in the paper was hot proved. 
16 Decemper.—Michael Foster, whose father and grand- 
father had both practised as attorneys 
in Marlborough, was born there on the 16th December, 1689. 
He stuck to the law, but chose the Bar, at iirst localising at 
his native town and later at Bristol which, in 1735, chose him 
to be its Recorder. In this important situation he made 
such a mark that ten years Jater he became a Justice of the 
King’s Bench. He ‘had the highest possible judicial 
reputation, 
17 December.—A matrimonially active lady was sentenced 
at the Old Bailey Sessions ending on the 
17th December, 1764. We are told that “Sarah, wife of 
William Marchant, otherwise Sarah, wife of Thomas Flint 
otherwise Sarah, wife of Thomas Morgan; otherwise Sarah, 
wife of Adam Steadman, was indicted for bigamy to which 
she pleaded guilty, and was sentenced to be branded in the 
hand.” She had already been acquitted of shop-lifting, 


! 
** but on h 





r trial for 
thefts would have apy 
pleaded guilty.” 
18 DecEMBER Lor 
died 
Lincoln’s Inn Fields, o 
THE WEEK’S PERSONA 
Lord Chancellor Not 
rheumatism He essay 


bigamy it was expected that many 
veared, to prevent which she artfully 


1 Nottingham, “* the father of equity,” 
at his house in Great Queen Street 
n the 18th December, 1682. 

LITY. 


tinghain long suffered from gout and 


red all means to effect a cure, even 


astroiogy, but in alin Finally, fo! months on end, he 
would be forced to withdraw from all public activities though 
he struggled hard to perform them. ‘ I have known him,” 


declares Oliv observer, 


sit to hear petitions ih great pain 


and say that Ss servalits had let him out though he was 


fitter for his chamber.’ 


lie died at | tTowh hou 


At last, on che L&th December, 1682. 
se in Great Queen Street, in his sixty- 


first year His great work as judge had been to rescue 


equity from that condition in which it was apt to be at the 


mercy of a individual Chancellor caprice, ind his written 
judgme Ts eT methodieal and logical to the point ot 
formalism. He was pure in his morals in a licentious age. 
He was a patron of learning and a man of ereat probity. 
He had a |! oh reputation for eloquent e and some thought 
he m ide h If rid ( ulous carrying an orator il stvle evel 
Into private co ersation, but even his critics had to admit 
that “he was an incorrupt judge, and in his court he could 


resist the strongest appl 

THE SLASHING SCARI 
The slasl iv atta ks 

of Halifax so much seem 


Williams The Monst 


ications even from the King himself.’ 


Steel , 
which have lately alarmed the people 


1 { 


0 suggest a reincarnation of Renwick 
9 1 


1¢@ Was called who made such a 


stir in London in {789 and 1790. In the West End well 


dressed women went a 
fashionabl | ooking an 
young lady to smell an 
sharp Instrument cone 
vanishing h vould sor 
descriptions of him Vari 
believed to be at work, 
the hip took such accur 
smart detective work by 
profession was deli: | Ter 


oh 
Old Bailey trial and the 


hout in terror of being stabbed. A 


| engaging strat I might invite a 
osegay and cut her in the face with a 
‘ealed among the flowers. Deftly 
mi after strike another victim. The 


ed so widely that at first a gang Was 
but at last a girl whom he stabbed in 
ite stock of his appearance that some 
her fiancé led to his arrest. The legai 
1 to make a point of law out of the 


prisoner's first conviction was quashed 
| 


on the ground that the statute under which he had been 


prosecuted did not cove 


not only of intention to 


T the case pecause If re juired proof 
wound hut also of intention to spoil 


the garment The Crown then fell back on the common law 


and ** The Monster” g¢ 
FRIEND AT NEED. 

In a speech at a rece 
of the late Lord Birke 


yeople. The morning a 
peo} 


tt two years’ Imprisonment. 


nt dinner Lord Sankey told a story 
nhead which must be new to most 


fter the pl ynoted Lord Justice had 


taken his seat on the W oolsac k for the first time, his robes 


still new and unfamiliar 


and his position a Labour Chancellor 


none too comfortable, he heard “a great kno king al the doot 
of his room at the House of Lords. It was Birkenhead. 


* Well, how are you ge 
feel awkward / ia The ne 
and Birkenhead added : 
into a difliculty, teleph 
be with you and help yor 
a politi | oppon nt mus 


One recalls how even the 


of his task on a similar 
of Sir Samuel Romilly, 
Chancellor now, that I 
Lord Thu OW Was equal 
single handed, but he 
judgments 


tting on ? ”* he asked. * Don't you 
»w Chancellor replied as best he could 

* Well, look here. If ever you get 
one to me and in half an hour [ll 
1as best Lean.” So kind an offertrom 


t have been extraordinarily welcome. 





self-confident Erskine, apprehensive 
oOccaslon, asked the help and advice 
saving: * You must make me a 
may afterwards make you one.” 
to quelling the whole House of Lords 
needed expert assistance with his 
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Reviews. 

By E. Westay-Nuny, B.A., LL.B., 
of Lincoln’s Inn, Barrister-at-Law. Fourth Edition. 1933. 
Demy 8vo. pp. vill and (with Index) 254. London: 
The Solicitors’ Law Stationery Society, Ltd. 6d. net. 


The Secretarial Handbook. 


is. 


This is the fourth edition of a work already well approved as 
| practical guide to a secretary’s duties under the Companies 
Act, 1929. Although primarily intended for the company 
secretary who has not had a legal training, it provides a most 
useful work of reference for any solicitor’s office as it deals with 
a number of problems arising under the statute and records 
ll the up-to-date legal decisions. It also contains numerous 
suggestions for dealing with practical points arising or likely 
to arise in connection with company matters. After dealing 
in detail with the procedure relating to the formation and 
conduct of companies both public and private, with directors 
and their duties, debentures, reconstruction, and winding-up, 
the learned author has provided a most useful guide in the 
form of a chapter entitled * Secretarial Programmes,” setting 
out in twenty sections summaries of all the duties of a secretary 
i the management of his company’s affairs. 


Books Received. 


The Law of Hire-Purchase. By Maurice Suare, of Gray's 
Inn, and the North-Eastern Circuit, Barrister-at-Law. 
1938. Demy Svo. pp. xl and (with Index) 348. London : 
The Solicitors’ Law Stationery Society, Ltd. 15s. 


The Law and Practice of Land Registration. By J. G. FEARNLEY 

Scarr, M.A., LL.B. (Cantab.), of Lincoln’s Inn. Barrister- 
1938. Royal 8vo. pp. xix and (with Index) 239. 
Sir Isaac Ltd. 2ls. net. 


net. 


at-Law. 
Pitman & Sons, 
By F. A. Mann, LL.D. (Lond.), 
Demy 8vo. pp. xxviii 

Humphrey Milford, Oxford 


London . 
The Le gal Asp cl of Mone 4. 
Dr. (Berlin). 
(with Index) 
University Press. 


Jur. L938. and 
London : 


2is. net. 


oot. 


Hood & Challis’ Prope rly, Settled Land, Trustee, and Adininis 
tration Acts. Kighth Edition. By J. H. Boraston, 
M.A., B.C.L., of the Inner Temple and Lincoln’s Inn, 

Royal pp. exxxi and = (with 

Stevens & Sons, Ltd. £1 10s. 


Colonial Legal Service List. Edition, 
London: H.M. Stationery Office. 

The Law of Fire Brigade s and Air-Raid Precautions. By 
R. WyNnNE Frazier, of Gray’s Inn and the Midland Circuit, 
Barrister-at-Law. Second Edition. 1938. Demy SvVo. 
pp. xxxvil and (with Index) 440. London: The Solicitors’ 
Law Stationery Society, Ltd. L5s. net. 


1938. 


Barrister-at-Law. Svo. 


Index) 980. London : 


The 


het. 


1933. 


Fourth 
Od. net. 


An Introduction to the Law of Local Government and Adminis- 
tration. By Sir Wituiam E. Hart, Hon. LL.D. (Sheffield), 
Solicitor of the Supreme Court, sometime Town Clerk of 
Shetheld, and Wititam O. Hart, B.C.L., M.A., of Lincoln’s 
Inn, Barrister-at-Law. Second Edition, 1938. Demy Svo. 
pp. vil and 752 (Index, Butterworth & Co. 
(Publishers), Ltd. 21s. net. 


78). London : 


1938. Royal 


H.M. 


Criminal Statistics. England and Wales, 1937. 
pp. xh (with Index) 196. London : 
Stationery Office. 3s. 6d. net, postage extra. 


Wills on the 


SvVO. and 


Law of Evid wece ah Civil and Criminal Clase TE 
Third Edition, 193. sy JoHN DENMAN Fintatson, M.A., 
Third Edit 1938. By Joun D FINLAI M.A 
JL.B. (Cantab.), of Gray’s Inn 1e South-Eastern 
LL.B. (Cantab.), of Gra | the South-Kast 
Circuit, Barrister-at-Law. Demy 8vo. pp. Ixxxiv and (with 
Index) 551. Stevens & Sons, Ltd. £1 5s. 


Who's Who, 1939. 
Adam and Charles Black. 


and 


London : net 


Demy Svo. and 3536. London: 


net. 


63s. 





The Bankruptcy Acts, 1914 and 1926, and the Deeds of Arrange- 
ment Act, 1914. Ninth Edition of the original commentary 
by His Honour Judge Chalmers and Edwin Hough. 1938. 
By V. R. Aronson, M.A., B.C.L., of the Inner Temple, 
Barrister-at-Law, and S. J. Campiine. Royal 8vo. pp. 
xcil and (with Index) 836. Waterlow & Sons 
Ltd. 6d. net. 


London : 


27. 
ots. 





Obituary. 
Mr. W. J. BAILEY. 
| 


Mr. William John Bailey, solicitor, senior partner in the 
firm of Messrs. Bailey & Adams, of Newport, isle of Wight, 
died recently at the age of eighty-one. Mr. sailey, who was 
admitted a solicitor in 1884, entered into partnership with 
Mr. G. C. Adams in 1934. 


Mr. A. DICKINSON. 

Mr. Alfred Dickinson, solicitor, senior partner in the firm 
of Messrs. Dickinson, Watsons & Parker, of Ormskirk and 
Southport, died on Wednesday, 7th December, in his seventy- 
eighth year. Mr. Dickinson was admitted a solicitor in 1883. 
He had been Clerk to the Ormskirk and Southport Assessment 
Committee and the West Lancashire Rural District Council, 
and he was secretary and solicitor to Ormskirk and District 
Gas Company. 

Mr. EK. C. PEARSON. 

Mr. Edear Crosfield Pearson, M.A. Oxon, solicitor, senior 
partner In the firm of Messrs. March, Pearson & Green, of 
Manchester, died on Saturday, 10th December. Mr. Pearson 


was admitted a solicitor in 1898. 


Mr. W. ROWLANDS. 

Mr. William Rowlands, solicitor, of Machynlleth, died on 
Sunday, 4th December. Mr. Rowlands, who was admitted a 
solicitor in 1903, had been clerk to Machynlleth Rural District 
Council for over twenty years. He held many other offices, 
including that of superintendent registrar for the district. 
He was a past-president of the Mid-Wales Law Society. 

Mr. W. G. SWIFT. 

Mr. William Gilbert Swift, solicitor, of Liverpool, died on 
Friday, 9th December. Mr. Swift, who was admitted a 
solicitor in 1902, was Clerk to the Justices for the Kirkdale 
Division. 

Mr. J. R. THOMAS. 

Mr. James Reginald Thomas, M.A., LL.B. Cantab., 
of Lostwithiel, Cornwall, died at Lostwithiel, on Monday, 
12th December, in his seventieth Mr. 
was admitted a solicitor in 1920, held the rank of Lieutenant 
Colonel (retired), 2nd Middlesex Volunteer Artillery. 

Me. R. J. WATTS. 

Mr. Ralph Jackson Watts, solicitor, of Manchester, died at 
Birkdale, on Tuesday, 6th December, at the 
Mr. Watts was admitted a solicitor in 1899. 

Mr. W. N. WILD. 

Mr. William Nicholson Wild, B.A. 
partner in the firm of Messrs. Day & Yewdall, of Leeds, died 
at a nursing home in London, on Monday, 5th December, 
Mr. Wild was educated at Uppingham 
solicitor 


solicitor. 


year. Thomas, who 


his home at 


age of sixty-one. 


Cantab.. solicitor. u 


at the age of sixty-one. 
and Trinity Hall, Cambridge, was admitted a 
in 1902. He was President of Leeds Law Society in 1928. 
Me. E. L. D. ZEFFERTT. 

Mr. Ernest Louis Davis Zeffertt, M.A. 
senior partner in the firm of Messrs. Zeffertt & Heard, of 
E.C., and Hadleigh, Essex, died at his home 
on Monday, 12th December, 
Mr. Zeffertt was admitted a solicitor in 1906 


! 
ana 


Oxon, solicitor, 
Coleman Street, 
at Higheate, 
fifty-seven. 


at the age of 
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Notes of Cases. 
Judicial Committee of the Privy Council. 


Srimati Premila Devi and Others ». The Peoples Bank of 
Northern India, Limited (In Liquidation). 


Lord Wright, Lord Romer, Lord Porter, Sir Shadi 
Sir George Rankin. 17th Octeber, 193%. 
SCHEME OF ARRANGEMENT SANCTIONED BY COURT 
DATES FOR PAYMENT OF CALLS FIXED 
DreMAND By DiRECTORS FOR 
FORFEITURE OF SHARES 
VALIDITY. 
Consolidated appeals from an order of the High 
Lahore, dated the LOth March, 1936, made on an application 
hy the official liquidator of the respondents, The Peoples Bank 
of Northern India, Ltd. 
The bank was incorporated in the year 1925 under the 
Indian Companies Act. So far as material, its capital consisted 
of Rs.100 each. called {”’ shares, and 
25,000 shares of Rs.100 each, called “ B” On the 
issue of the “ A” and “ B” shares Rs.50 per share had been 
In September, 1931, the bank suspended payment. 
an amended scheme of arrangement Was brought 
before the court. In the meantime the directors had by 
resolution dated the 15th March, 1932, made a eall of Rs.20 
in respect of the “ A ” and “ B”’ shares, ts. 10 was 
to be paid on or before the 30th April, 1932, and Rs.10 on 
or before the 20th May, 1932. The amended scheme was in 
due course approved by the creditors and shareholders, and 
Clause 6 of the amended scheme 


Lal and 


COMPANY 
CALLS ON SHARES 

BY SCHEME—SUBSEQUENT 
PAYMENT ON DIFFERENT DaTES 
FOR NON-PAYMENT BY SUBSTITUTED DATES 
Court, 


of 50.000) shares 
shares. 


called up. 


Tn 1932 


of which 


sanctioned by the court. 
provided that for the purpose of the scheme a further call 
of Rs.5 should be made in respect of the “A” and * B”’ 
shares and ho more, The clause went on to fix the dates on 
which both the Rs.20 call already made and the Rs.5 to be 
made thereafter should be paid. The whole 25 per cent. was 
redistributed and was to be paid in five instalments of 5 per 
cent., each payable on the Ist July, 1932, the Ist January 
1933, the Ist July, 1933, the Ist January, 1934, and the 
ist July, 1934. It only remained for the directors to pass a 
resolution making the further call of Rs.5 under art. 40, and 
that call would by virtue of the scheme become payable on 
the Ist July, 1934. No further resolution was necessary in 
respect of the Rs.20. On the 18th January, 1933, the directors 
passed the following resolution: “ (a) That the remaining 
call of 5 per cent. on ‘ A’ and * B’ shares as provided for in 
payable on or before the 26th 
February, 1933 On the 23rd January, 1935, the 
directors sent to the holders of the “ A” and “ B” shares a 
notice of the further call of 5 per cent. to be paid on or before 
the 26th February, 1933, stating that, in default of payment 
on or before that date of this further call and of the two 
previous calls of 10 per cent. each (which they described as 
payable on the 30th April and the 20th May, 1952, respec- 
tively), with interest on such two previous calls at 9 per cent. 
per annum from the date of the calls to the 31st January, 1935, 
further notice. 


clause 6 be made 


the shares would be forfeited without any 
By resolutions passed at a board meeting in March, 1933, 
the shares of such shareholders (including several of the 


present appellants) as had made no payment in pursuance 
of the notice were forfeited. By the LIlth November, 1933, 
the shares of all the appellants had been forfeited by the 
directors. In May, 1935, an order was made for the winding 
up of the bank, the Official Liquidator being appointed the 
liquidator. The Official Liquidator, however, inserted the 
names of all the appellants in the list of contributories, 
contending that their shares had not validly forfeited 
and that their names had been Improper rly removed from the 
register. For determination contention was 
well founded he applied to the High Court. A Division Bench 
held that the resolutions of the directors of the L&th January, 


been 


whether this 





1933, were inconsistent with cl. 6 of the amended scheme and 
that the forfeiture of the appellants’ shares were ultra vires 
the bank and of no effect. The appellants now appealed to 
His Majesty in Council. 

Lorp Romer, giving the judgment of the Board, said that 
the Division Bench had right conclusion. On 
confirmation by the court of the amended scheme of arrange- 
ment, that scheme, by virtue of s. 153 of the Companies Act, 
became binding upon the creditors, the shareholders and the 
bank alike. Its terms could thereafter only be varied by 
order of the court after the variation had been approved at 
meetings of the creditors and shareholders. It was not, 
therefore, possible for the bank or its directors or shareholders, 
whether by resolution or ratification or otherwise, to alter the 
dates fixed by cl. 6 of the scheme for payment of the 20 per 
cent. called up in March, 1932, or the 5 per cent. called up 
on the I&th January, 1933. It necessarily followed that the 
resolution of the directors on the latter date requiring the 
whole 25 per cent. to be paid with interest on or before the 
26th February, 1933, was an attempt on their part to do 
something that was ultra vires the bank. The pur ported 
forfeitures of the appellants’ shares that followed upon them 
were, therefore, inoperative and void. In the matter of the 
forfeiture of snares, technicalities must be strictly observed. 
It was not, as was sometimes apt to be forgotten, merely the 
person whose shares were being forfeited who was entitled to 
insist upon the strict fulfilment of the conditions prescribed 
for forfeiture. For the forfeiture of shares might result in a 
permanent reduction of the capital of a company. If the 
forfeitures were upheld, the appellants remained liable for 
the whole 25 per cent. called up in March, 1932, and in 
January, 1933, but they would eseape liability altogether in 
respect of the uncalled 25 per cent., and that was a matter 
which vitally affected the creditors, who could not be deprived 
of their right to have that 25 per cent. made available for 
The creditors were, 


come to a 


payment of their debts without due cause. 
therefore, entitled to see that the power of forfeiting shares 
Was exercised strictly. The appeals should be dismissed. 

A. M. Dunne, K.C., and J. M. Pringle, for the 
Lionel Cohen, K.C., and W. Wallach, for the 


COUNSEL : 
appellants ; 
respondents. 

Souicrrors : Hy. S. L. Polak & Co. ; Cardew Smith & Ross. 


{Reported by R. C. CALBURN, Esq., Bzrrister-at-Law]. 


Court of Appeal. 
Goldblum ». Goldblum. 
(ireene, M.R.. Scott and Clauson, L.JJ. 
21st November, 1938. 
SEPARATION BEFORE 
DEED SEPARATION 
CHARGES NoT WITH- 
AFTER 1937—SAME 
ESTOPPEL. 


PETITION JUDICIAL 
ALLEGATIONS OF CRUELTY 
DISMISSED BY CONSENT 

Divorce 
WHETHER 


Divorce FOR 
1937 
PETITION 
PETITION FOR 
CRUELTY 


OF 


DRAWN 
CHARGES 


| 
Appeal from Collins, J. 

In 1933 the wife petitioned for judicial separation on the 
On the 19th January, 1934, the parties 


vrounds ot cruelty. 
| they were to live 


deed of separation. By cl 
separate and neither was to proceed avualnst the other for 
restitution of conjugal rights or to molest, annoy or interfere 


with the other sy cl. 2 the husband was to pay the wife a 


executed a 


necessaries incurred hy her, and her costs 
* which proceedings are to be 


By cl 


sum for debts for 


incidental to the petition, 


discontinued as hereinafter mentioned.” 3 he was to 


pay her a weekly sum subject to her observance of the con 
ditions of the deed. sy cl. 7 the deed was to become void 
if the parties were reconciled or the marriage was dissolved. 
By cl. 8 the wift undertook that she would forthwith “ with 
draw the said petition for judicial separation.” On the 


the petition was dismissed on a summons taken 


24th January 
In the Matrimonial 


out by the wife for that purpose. 193%, 
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Causes Act, 1937, s. 2, having made cruelty a ground for 
divorce, the wife petitioned for divorce on that ground only, 
repeating the allegations of her first petition. Collins, J., 
dismissed an application by the husband to have the petition 
dismissed on the ground that she was precluded from basing 
the proceedings on those allegations. 

GREENE, M.R., dismissing the husband’s appeal, said that 
it was not suggested that the mere dismissal of the petition 
for judicial separation by consent was by itself sufficient 
to prevent the charge of cruelty being now relied on (Hall 
v. Hall, 48 L.J.P. 57), but it was said that there was more than 
mere dismissal by consent, and that the deed on its true 
construction prevented the wife from relying on the charges. 
The phrases in cl. 2 and cl. 8 simply meant that the petition 
was to be got rid of by proper procedure in the Divorce 
Court, i.e., dismissal by consent. In the deed there was no 
undertaking by the wife to withdraw the charges or not to 
found future proceedings on them. How far it might have 
prevented her from proceeding for judicial separation on the 
same allegations the court had not to inquire His lordship 
could not agree that the phrases in cl. 2 and cl. 8 were equivalent 
to withdrawal of the charges. The obtaining of the dismissal 
of a petition by consent did not in divorce practice produce 
the sort of estoppel contended for. There was a great differ- 
ence between that and withdrawing charges or agreeing not 


to bring further proceedings in the Divorce Court. The 
deed was silent on such matters and any withdrawal or 
undertaking of the kind could not be extracted from its 


language. His lordship referred to H. v. H. [1938] W.N. 273, 
and Rowley v. Rowley, L.R. 1 Se. & D. 63, and said that 
the deed coupled with the formal order did not produce the 
result claimed. The existence of the formal order 
did not strengthen the 
Scott and CLiauson, L.JJ., agreed. 
CounsEL: J. Morris, K.C., and Karminski ; 
and He uMry Harris. 
Souicirors: Kenneth 
Bennett & lhabin. 


[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Inere 


Case. 
Beyfus, K.C., 


Brown, Baker, Baker; Bennett, 


Odhams Press Ltd. ». Cook (Inspector of Taxes). 


Greene, M.R., Scott and Clauson, L.JJ. 
23rd November, 1938. 


{EVENUE—INCOME TAx—PRINTING COMPANY—SUBSIDIARY 


Company—Loss By SusstpIARY—TRADING DEBT TO 
ComMPANY—AMOUNT OF Loss WRITTEN Orr—WHETHER TO 
BE DrEDUCTED FROM CoMPANY’s ProFits—INCOME TAx 


Act, 1918 (8 & 9 Geo. 5, c. 40), Sched. D, Cases 1 and 2, 

r. 3 (a). 

Appeal from Lawrence, J. 

Odhams Press Ltd. were printers and publishers. They 
owned all the shares in a subsidiary company, Coming Fashions 
Ltd., who compiled and issued a periodical. The parent 
company printed and published it on a commercial basis, the 
subsidiary incurring abilities to them on a trading account. 
The company made advances to the subsidiary to the amount 
of about £36,000. For the year 1933 the subsidiary’s profit 
and loss account showed a loss of £2,927. Inthe balance sheet 
that was annulled by being written in under the head: 
“ Amount transferred to Odhams Press Ltd.” The trading 
debt of the subsidiary to the company was, at the end of the 
year, £10,118, and the £2,927 was written off, this leaving 
£7,191. Similar transactions had occurred in previous years 
and the balance sheet of the subsidiary contained a note on the 
liabilities side: “ Contingent liability. The voluntary reduc- 
tion by Odhams Press Ltd. of their credit balance by the 
amount of £15,805 12s. 5d. is liable at any time to revocation.” 
The Commissioners found that the sum written off was not so 
written off wholly and exclusively for the purpose of the 





capital withdrawn from or employed in their trade. Accord- 
ingly they held that it was not an admissible deduction for 
income tax purposes. Lawrence, J., affirmed this decision. 
GREENE, M.R., dismissing the company’s appeal, said that 
the argument had conducted on the basis that the 
reduction in the amount of the trading account was regarded 
as permanent and that the company did not intend to call on 
the subsidiary to pay the amount, but there had been no legal 
extinction of the indebtedness. It was a practice of the 
company when its subsidiaries made a loss to make an adjust- 
ment in the inter-company accounts enabling it to be written 
out of the subsidiary’s accounts. But limited companies 
carrying on business were separate taxable persons and their 
respective profits separate taxable profits. One result of this 
claim, if successful, would be to transfer into the holding 
company’s accounts a trading loss of a subsidiary. The 
Commissioners had found that getting a customer for their 
printing business was not the only consideration influencing 
the company in acquiring control of the subsidiary. There 
was a double relationship. The company owned all the 
shares in a commercial concern carrying on a business which it 
was hoped would earn profits. There was also the relationship 
of tradesmen and customer, the company printing for the 
subsidiary and by that means hoping to obtain profits. The 
Commissioners had found that the commercial community 
generally did not distinguish between the company and their 
subsidiaries and would attribute to the company any discredit 
resulting if this subsidiary defaulted on its creditors, but there 
was no finding that this payment was made for the purpose of 
There was a finding that the 


been 


preventing it from defaulting. 
company in writing off the sum of £2,927 did so to enable the 
subsidiary to carry on its business and therefore was not 
written oft wholly and exclusively for the purpose of their own 
business. That did not exclude the view that there might 
also have been an interest in the carrying on of that business 
consisting in the company’s interest in obtaining printing 
It was impossible to say that there was no evidence 
for the Commissioners’ finding. The relevant rule was r. 3 (a) 
of Cases I and II of Sched. D. Usher's Wiltshire Brewery 
Ltd. v. Bruce (1915] A.C. 433, did not help the company. 

Scotr and Ciauson, L.JJ., agreed. 

CounsEL: Tucker, K.C., and F. Grant; The Altorney- 
General (Sir Donald Somervell, K.C.), and R. Hills. 
ce Solicitor of Inland 


orders. 


SoLicirors : Simmons Simmons : 
Revenue. 
(Reported by FRANCIS H. CowPER, Esq., Barrister-at-Law.] 


- 


Harrods Ltd. v. Geneen. 
Slesser, MacKinnon and Finlay, L.JJ. 
24th November, 1938. 
PRINCIPAL AND AGENT—EstTaTE AGENT—EMPLOYED TO FIND 

TENANT—TENANT TO Pay RENT IN ADVANCE—PROSPECTIVE 

TENANT UNWILLING TO AGREE—PRINCIPAL ORALLY 

AGREEING TO WAIVE TERM—SUBSEQUENT REFUSAL TO 

CoMPLETE—AGENT’S RIGHTs. 

Appeal from Macnaghton, J. 

On the 9th July, 1936, the plaintiffs, who carried on business 
as estate agents, were instructed by the defendant to find a 
tenant for certain premises. The terms insisted upon by him 
included a stipulation that the rent was to be paid quarterly 
in advance. The plaintiffs found a possible tenant who was 
prepared to agree to all the terms save that of paying the rent 
inadvance. At an interview with the plaintiffs’ representative 
on the 17th December. 1936, the plaintiff orally agreed to vary 
the term in question and accept the tenant. Subsequently, 
however, he refused to complete unless the tenant agreed to 
pay rent in advance. The plaintiffs claimed to recover from 
him commission or alternatively damages for breach of 
Macnaghten, J., dismissed the action. 
allowing the plaintiffs’ appeal, said that till 


contract. 
SLEssER, L.J.., 


parent company’s trade or business and that it represented | the 17th December the defendant refused to consider any 
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tenant who would not pay in advance and up to that time the 


plaintiffs had failed to produce any tenant within the scope of 


the business for which they were employed, since the person 
they had produced did not satisfy the conditions on which 
they were entitled to earn their commission. 3ut on that date 
the employment was altered. It might be that a new contract 
was produced by variation of the old one, but that did not 
affect the question whether for the variation there was any 
consideration justifying a new contractual relationship and a 
claim for damages arising out of the opportunity they had 
acquired from it. Till the 17th December a tenant had not 
been offered within the meaning of the contract. Only after 
the contract had been varied had the plaintiffs a right to say 
that they had satisfied out of which 
employment arose. That could not have happened till the 
The moment he had 
agreed to that variation the plaintiffs were able, for the first 
time, to provide a tenant satisfying the required conditions. 


the conditions their 


defendant had agreed to the variation. 


They would have been entitled to their commission if someone 
willing to pay rent at the end of each quarter had been 
produced for the first time after the variation. The mere fact 
that this prospective tenant had been discussed before that 


time was beside the point. The words of Greer, L.J., in 
George Trollope & Sons v. Martyn Brothers [1934] 2 K.B., 
it p. 152, could not be applied to defeat this claim. The only 


thing which could be said to constitute “ reasonable cause 
was that the defendant had changed his mind partly because 
certain references 
and desirability of the tenant had proved false, but the 
plaintiffs were not responsible. It was admitted that whether 
the references were good or bad the tenant could pay the rent 
The qualification laid down by Greer, L.J., did not apply, and 
the case fell within the general principle of Prickett v. Badger, 
1 C.B. (N.s.) 296. 

Mackinnon, L.J., dissented. 

Fin.ay, L.J., agreed. 

CounsEL: Sandlands, K.C., and Beecroft ; H. Leon. 

Souicitors : McKenna & Co. ; Arthur Hunt. 


[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


given by the sub-agent as to the solvency 


Owens v. Liverpool Corporation. 
MacKinnon. Goddard and du Pareq, i.J3J. 
12th December, 1938. 
NEGLIGENCE—NEGLIGEN1 
CorrIN DAMAGED 
DAMAGES RECOVERABLE. 


HEARSE AND 
WHETHER 


TRAM 
MouRNERS 


DRIVING 


SHOCK 


Of 


TO 


Appeal from the Liverpool Court of Passage. 


Through the negligent driving of a tram, a funeral hearse 


Was damaged in collision and the coftin displaced The 
mourners—-the aged mother of the deceased, his uncle, his 
cousin and the cousin’s wife —were not physically injured 


but suffered injury by shock resulting from the sight of the 
damage done to the hearse contamimg their relative’s body. 
Deputy-Judge Harrison dismissed their action for damages 
but “esse d the for the 

‘ 


£15 for the uncle, £100 for the cousin and £11 for the cousin’s 


damave suffered at £75 mother, 
husband. 
MacKinnon, L.J., 


the right to recover damages for mental shock was not limited 


allowing the plain tiffs” appeal, sald that 


to cases involving apprehension as to human safety. Mental 
or nervous shock, if caused by the defendants’ nevligent act, 
was as truly damage is a broken limb. That alleged shock 


resulted from apprehension as to a less important matter might 
be material for considering whether or not the allegation 
was proved. Perhaps these plaintiffs were peculiarly sus 


ceptible to being disastrously disturbed by such an accident, 


but person guilty of negligence must put up with 
idiosynerasies of his victim which tnereased the likelihood 
or extent of damage to him. On the facts as found, the 


plaintiffs were entitled to recover damages. The defendants 





the House Lords 


should have leave to appeal to of on 
condition of paying the plaintiff ’ costs there In any event. 
COUNSEL R. Forrest; Blackledge. 
SOLICITORS Veville, Mullen & Co., of Liverpool: W. H. 
Baines, Town Clerk, Li verpool. 
[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


High Court—King’s Bench Division. 
Uxbridge Permanent Benefit Building Society ». Pickard. 


Atkinson, J. &th November, 1938 
SOLICITOI FRAUD y ManacinG CLeRK-—TRANSACTION 
prima facie wirntn Score or CierKk’s AvTHORITY 
FRAUD BASED ON Forcery—-ForGeErRY Not GOMMITTED 
BY CLeRK—LIABILITY OF SoLicrrorR-PRINCIPAL. 
Action for damages for fraud, or for money had and 


received. 
The defendant was ing in London, with a 


branch 


a solicitor pract! 
charge of one, 
ing clerk. One, Daly, was the owner of a 
house in Slough, and a client of the defendant at the branch 
office. Between 1933 and 1936, the defendant acted through 
Conway as Daly’s in matters affecting the 

’ On the 6th April, 1936, Conway made an applica- 


office at Slough, which was in the 


Conway, manag 


solicitor variou 


property. 


tion to the plaintiff building society for a loan on behalf 
of one, Philip Cox, whom he represented to be a client of the 
defendant. Co way told the society that Cox was intending 
to purchase the house in question (in fact Daly’s house) 
from one, Littelstone, representing that Littelstone had 
acquired it in 1906 from a Commander K yedon. Both 


Littelstone and 
produced to the 
the alleged devolution of title from Kvedon through Littelstone 


£500 to 


Kyedon fictitic ls 


society 


were persons. Conway 


forved deeds purportin to show 


to Cox, whereupon the society advanced Cox on 


the security of the house. The fraud having been discovered, 
the plaintifis brought an action against the defendant (who 
was entirely innocent in the matter) to recover the £500 (less 
£20 7s. 6d. repaid to the plaintiffs) as money had and received 


to their use, o1 damages for fraud. Atkinson, J., found 
as a fact that Conway was a party to Cox’s fraud, but that he 


deeds. 


, said that Conway was engaged in a transaction 


had not forged the 
ATKINSON, J 
which, on the face of it, was an ordinary every-day transaction 


well within his actual and ostensible authority, and which 
put £11 10s. into the defendant’s por ket for costs. Could 


there be any doubt what the law was when there was a fact 
of that kind? Willes, J, stated the principle in Barwick v. 
English Joint Stock Bank (L.R. 2 Ex. 259, at p. 266). That 
tatement of a prin iple which had been applied 
Francis. 3 App. Cas. 106. 
Smith & Co. {1912] 


the authority does 


Was a cleai 


in a ¢ which was like Swire v. 


use 
In the well-known case, Lloyd Grrace, 
A.C. 716, Lord Shaw said: 


ostensibly include within its scope transactions of a particular 


* But when 


character, then quoad third party dealing in good faith 
with such an agent, the apparent authority is, as is well 
settled, equivalent to the real avthority and binds the 
principal.” That put the point ina nutshell. Here something 
was done within. if not the ostensible, then the apparent, 
authority, and he (his lordship) could not see on what ground 
this case did come within that principle. But it was 


argued that the fraud involved forgery, and that forgery 
could never be within a presumed or ostensible authority. 
The fraud did involve forgery : 
false misrepresentations backed up by the production of a 


it consisted of a number of 


forged deed, but there was no evidence that Conway forged 

it. The argument was that, assuming the 
for which the be 

because the ff 

relied on for the cout 

[1906] A.C. 439; 


worst, this was not 
principal could held responsible, 
forgery. Three cases had been 
ntion, Ruben v. Great Fingall Consolidated 
Kredithank Cassel v. Sche nkers | 1927| 


iud involved 
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| K.B. 826: and Slingsby v. District Bank [1931] 2 K.B. 528 : 
on appeal [1932] 1 K.B. 544). There was nothing in the first 
of those cases to support the suggestion that a principal might 
not be lable for a forgery committed in the course of the 
forger’s employment and within the scope of his ostensible 
authority. The House of Lords was simply pointing out 
that in the case before it there was no evidence of such 
holding out or authority. In Kreditbank Cassel v. Schenkers, 
supra, it was not suggested by anyone that, had there been 
any evidence of ostensible authority, the employers would 
not have been liable. In Slingshy’s Case, supra, Wright, J., 
uttered a passage concluding with the words “* Hence an act of 
forgery is a nullity and outside any actual or ostensible 
authority, and outside the principle of Lloyd v. Grace, Smith 
and Co.,” supra. He (Atkinson, J.), did not think that 
Wright, J., meant more than that authority could not be 
assumed to sign somebody's name. He could not have meant 
that an act of forgery was always a nullity and always outside 
any actual or ostensible authority. If he did, he (Atkinson, J.), 
could not assent to it, and certainly it received no support in 
the Court of Appeal, because there, in dealing with this point 
[1932] 1 K.B., at p. 560, Scrutton, L.J., never said a word to 
indicate that forgery was on any different footing from any 
other fraud with reference to this principle. Wright, J., 
could only have been referring to the act of forgery before 
him, saying that an act of that sort could not be presumed to 
be within the actual or ostensible authority of a solicitor, that 
there was in fact no ostensible or apparent authority in that 
case and that, therefore, the principle of Lloyd v. Grace, Smith 
and Co., supra, could not apply. There must be judgment for 
the plaintiffs for the sum claimed. 

CounsEL: B. B. Stenham and Frank Whitworth, for the 
plaintiffs: J. D. Cassels, K.C., C. A. Collingwood and John 
Busse, for the defendant. 

SOLICITORS : Woodbridge & Sons ; Pickard & Co. 


{Reported by R. C. CALBURN, Esq., Barrister-at-Law. | 


A. L. Sturge & Co. and Others ». Excess Insurance Co. Ltd. 
and Others. 
15th November, 1938. 
To INDEMNIFY BONDHOLDER AGAINST 
PRINCIPAL AND INTEREST—-DEPARTURE 
GOLD STANDARD—PAYMENT _ IN 
WHETHER Loss INSURED. 


sranson, J. 


INSURANCE—POLICY 
FAILURE TO Pay 
OF COUNTRY FROM 

DEPRECIATED CURRENCY 
Special case stated by an arbitrator. 


The plaintiffs had purchased Canadian bonds and securities 
giving an option to claim payment in U.S. or Canadian 
dollars, and had taken out policies of insurance with various 
companies by way of indemnifying themselves against any 
failure by the borrowers to pay principal and interest when 
due. The policies having been issued, the U.S.A. and Canada 
went off the gold standard, and it was enacted in both countries 


that payment in depreciated dollars was a full discharge of 


debts. The plaintiffs as bondholders were paid in depreciated 
dollars and had sued the various insurance companies for 
indemnification in respect of the losses which they had 
suffered. In a representative policy the insurers undertook 
to make good to the insured 50 per cent. of such sum or sums 
as were not paid in cash in compliance with obligation in 
regard to the whole or any part of the insured’s holding in 
respect of (a2) payment of interest at the rate and upon the 
dates due as stated in the schedule, and (6) the principal sum 
payable on the maturity of the stock as stated in the schedule 
to the policy. There was no reference to gold values. The 
plaintiffs contended that the insurance was one against risks 
of every kind, and that the words in the policy “ fail to pay 
in compliance with its obligations” implied something more 
than a mere failure to pay the named sum of money. The 
defendants contended that on their true construction the 
policies were contracts to indemnify the claimants against 











| 


losses incurred by reason of the failure of the bond issuers to 
pay on the respective due dates mentioned in the policies 
the sums of United States dollars likewise so mentioned for 
principal and interest ; and that the gold clause risk was 
never in the contemplation of the parties: and they 
said that they would not have insured it without a higher 
premium. The arbitrator held that the risk intended to be 
covered was the risk of default : that the gold clause risk was 
not present to the minds of the parties: that there was an 
ambiguity in the contracts justifving a consideration of the 
circumstances surrounding the making of them to assist their 
interpretation : that the risk really covered by the policies 
was the failure of the bond issuers to pay on the due dates the 
sums of United States dollars for principal and interest as 
provided ; and that there had been no default by the bond 


IsSueTS. Cur. adv. vault. 
BRANSON, J., said that the claimants contended that the 
obligation of the issuers of the bonds was in each case what 


had come to be called a“ Feist ue obligation (Fe ist v. Société 
Inter-communale Belge @ Electricité [1934] A.C. 161) 
one to pay by way of principal or interest so many Canadian 


namely, 


or United States paper dollars as would represent the gold 
value of the nominal amount of each respectively —and that, 
by reason that the issuers had paid less than that number 
of dollars, the claimants had suffered losses for which they 
were entitled to be indemnified by the respondents under the 
policies, The company agreed “to guarantee to the insured 

. the redemption of the principal at par not later than the 
15th July, 1934, on stock /bonds specitied in the sehedule 
below.” The company also guaranteed full payment of the 
dividends on the stock /bonds at the rate of interest and on 
the dates due stated in the schedule. The schedule, 
under the heading “ Particulars,’ ran: ‘ Bonds: New 
srunswick 5 per cent. stock ” (the numbers of the bonds of 
$1,000 each were added by indorsement). “ Due L5th July, 
1934’: and under the heading “Sum Insured,” “U.S. 
$10,000.” It was argued for the claimants that the proper 
way to construe the policy was, first, to regard the terms of 
the specified bonds as if set out in the policy ; then, because 
the bonds contained a gold clause, to construe the words 
‘redemption of the principal at par ” as meaning * discharge 
of the gold clause obligation in full” : and, finally, to construe 
the words “‘ sum insured, U.S. $10,000, or, when interest Is 
added, $10,750 ” as a limitation of the hability of the insurers 
and not as a statement of the number of United States dollars 
payment of which redemption of the bonds at par entailed. 
It was plain that the words “sum insured” tould not be 
construed in this policy as limiting the lability of the insurers 
to United States 810.750. because the clause beginning with 
the word * Hereto” limited that hability to United States 
$5,375. Some other meaning, then, must be given to the 
words and figures in the schedule. No authority could be 
adduced for the proposition that the court should treat the 
bonds referred to as set out in the policy. The policy on its 
true construction said: “* We guarantee you against failure 
of the issuers to redeem the bonds at par by payment of 
U.S. $1,000 per bond.” The provisions as to interest followed 
exactly the same line, and reinforced the above argument as 
For those reasons he agreed with the arbitrator 


as 


to principal. 
in holding that the first contention of the respondents was 


correct, and that the claimants were not entitled to any 
payment under the policies. That was the effect of the 
award, and consequently the appeal must be dismissed. 
COUNSEL : Philip Vos, KG, and A. &: Wilson, for the 
claimants: Raymond Evershed, K.C., and Platts Mills, for the 


respondents. 
Soxuicrrors : William Charles Crocker ; Linklaters & Patines. 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 
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P4 a y \ Ww ( ivil business is taken at all assizes, the number and percentage 
Parliamentary hea ews. of occasions in the last three years that business has been sent 
Progress of Bills. from assize to assize on account of it not being reached ;_ in 
; relation to the same towns, how many cases in the lists for 
House of Lords. hearing on the present circuit have been not reached at the 
; " ) ; : : termination of the respective assizes: and, in view of the 
\berdeen Corporation (General Powers) Order Confirmation public inconvenience thereby entailed, what steps he proposes 
: ill. ss Aas to take in the matter. 
Reported. ; Ss Mth December, The ATTORNEY-GENERAL: The number and percentage of 
Census of Production Bill. . ' occasions during the years 1936, 1937 and 1938 on which civil 
_ Read Second lime. - i3th December, business has been sent from one assize to the next on account 
Expiring Laws Continuance Bill. of it not being reached are : 
feported, without Amendment. [13th December. s ; : N ; 
’ Number of Percentage 


Glasgow Corporation Order Confirmation Bill. 
Read Third Time. [13th 
Housing (Financial Provisions) (Scotland) Bill. 


Dtecember. 


Read Second Time. 12th December. 
Limitation Bill. 
Amendments reported. Lith December. 


Marriage (Scotland) Bill. 
Reported, without Amendment. [14th December. 
Ministry of Health Provisional Order (Mid-Staffordshire Joint 
Hospital District) Bill. 


Amendments ceported. 14th December. 
National Trust for Scotland Order Confirmation Bill. 
Read Third Time. 3th December. 


Paisley Navigation) Order Confirmation 


>? 
Bill. 


Read Third Time. 


Corporation (Cart 


December. 


3th 


Performing Animals (Regulation) Amendment Bill. 
Withdrawn. [13th December. 
Performing Animals (Regulation) Amendment (No. 2) Bill. 


Read First Time. [13th December. 
Public Works Loans Bill. 
Read Second Time. 
Solicitors Amendment 
Reported, without 


[13th December. 
(Scotland) Bill. 


\mendmeart. 3th Drecember. 


Commons. 


House of 


Aberdeen Corporation (General Powers) Order Confirmation 


# 
Pill. 


Read Third Time. [14th December. 
Cancer Bill. 
Read Second Time. 12th December. 


Charities (Fuel Allotments) Bill. 
Read Second Time. 
Coast Protection Bill. 
Read Second Time 
Companies Act (1929) 
tead First Time. 
Custody of Children (Scotland) Bill. 
tead Second Time. 
Export Guarantees Bill. 
fead First Time. 
Housing (Financial Provisions) (Scotland) 
Read Third Time. 


9th December. 
Wh Teecember, 
Amendment Bill. 

I3th December. 


%th December. 


Sth December. 
Sill. 


Sth December. 


Mining Industry (Welfare Fund) Bill. 
fead Second Time. Sth December. 
Ministry of Health Provisional Order (South Staffordshire 


Joint Hospital District) Bill. 
tead First Time. 
Public Health (Coal Mine Refuse) Bill. 
teported, with Amendments. 
Reorganisation of Offices (Scot land) Bill. 
Read Second Time. [13th December. 
Wild Birds (Duck and Geese) Protection Bill. 
tead Second Time. 9th 
Workmen’s Compensation 1934) 
Bill. 
Second 


[13th December. 


Sth December. 


December. 


(1925 to Amendment 


Acts 


Reading negatived. 9th December. 


Questions to Ministers. 
COMPANY LAW. 

Mr. BELLENGER asked the President of the Board of Trade 
whether it is his intention to set up a committee at an early 
date to inquire into the working of the present company 
law. 

Mr. STANLEY: I think that it wouid be desirable to defer 
an inquiry into the working of the present company law at 
least until the Prevention of Fraud (Investments) Bill has 
been enacted and some experience has been gained of its 
working. 13th December. 

ASSIZES (CIVIL BUSINESS). 

Mr. LIppDALL asked the Attorney-General whether he will 

state, in relation to those towns on the Midland circuit where 





of occasions. 
Per cent. 
9 


occasions, 


Town. 


Leicester 2 22.2 
Nottingham i 14.4 
sirmingham 2 25 


The number of cases for hearing during the present assizes 
which have not been reached is : 
Nottingham ie - 

Lam authorised by my Noble Friend, the Lord Chancellor, 
to state that steps are being taken to submit a resolution to 
this House and to another place praying that two new Judges 
shall be appointed to the King’s Bench Division, and it is 
hoped that such appointments will afford relief both to the 
work in London and upon the circuit. [14th December. 


LAND PURCHASE AND HOUSING, CROYDON, 


Mr. LippAun asked the Attorney-General whether the 
order for the compulsory registration of the title of land sold 
unty borough of Croydon can be extended within 
months so as to deal with the increased number of 

residential districts of Surrey and will he 
state the difficulty. if any 

The ATTORNEY-GENERAL: I[t is hoped to extend the com- 
pulsory registration of the title of land sold in the county of 
Surrey Croydon on the Ist January, 1940. It was 
thought that the Registry should have a year’s 
experience of work in) Croydon before taking over the rest 
of the county. 14th December. 


in the ct 
the next few 
houses in othe 


outside 


ex pedi ni 


FOR FRAUD). 


Mr. Lippaus asked the Attorney-General when he proposes 
to introduce the Bill which he has announced that The Law 
Society had, in July last, decided to support for the purpose 
of obtaining leyislative powers to protect the public against 
fraudulent: conversion by solicitors of clients’ properties. 

The ATTORNEY-GENERAL: | would refer the hon. Member 
to the answer which I gave him on 23rd November. The Bill 
to which I then referred was a Bill to be promoted by The Law 
Society to enable them to take more effective and prompter 
action in cases where defaults by solicitors are reported. I 
understand that The Law Society at the moment have the 
draft. of Bill under consideration. - have no doubt that 
when they have completed this task they will take the necessary 
steps to have the Bill introduced. l4th December. 


SOLICITORS (PROSECUTIONS 








Rules and Orders. 


THe County Court (No. 3) RULES, 1938. DATED 
DECEMBER 12, 19538. 
1..-(1) These Rules may be cited as the County Court 
(No. 3) Rules, 1938. 
(2) An Order and Rule referred to by number in these 


Rules means the Order and Rule so numbered in the County 


Court Rules, 1936, as amended.* 

(3) A Form referred to by. number in these Rules means 
the Form so numbered in Appendix A to the County Court 
Rules, 1936. 

(4) The County Court Rules, 1936, as amended, shall have 


effect as further amended by these Rules. 
2. In Order VIL the following Rule shall be inserted after 
Rule 7 and shall stand as Rule 7A : 
‘7A. Hire-purchase.|—Where a plaintiff claims the 
recovery of goods let under a hire-purchase agreement, he 
shall in his particulars state 
(i) the date of the agreement and the parties thereto ; 
and 
(ii) the goods claims ; and 


(iii) the amount of the hire-purchase price ; and 


626) 1, p. 282, as amended by 1036 (N 1312) 1, p. 655; 


1k and 731 


*S.KR. & O. 1936 (Ne I 
1937 (No. 239) p. 532 and 1938 Nos 
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(iv) the amount paid by or on behalf of the hirer; 
and 

(v) the date when the right to recover possession of 
the goods accrued.”’ 

Paragraph (4) of Rule 31 of Order VIIT shall be revoked 
and the following paragraph shall be substituted therefor : 
*““(4) A successive summons shall not be issued after 
months from the date of issue of the original summons : 
Provided that 

(a) where a default summons has been exchanged for 
an ordinary summons under Order X, Rule &, the said 
period of 8 months shall run from the date of the 
exchange ; and 

(b) where leave has been given to serve the original 
summons out of England and Wales, the successive 
summons may be issued within 12 months of the issue 
of the original summons.”’ 

4. The marginal note to Rule 6 of Order X shall stand as 
the marginal note to paragraph (2) of that Rule and the words 
‘* Notice of acceptance” shall be inserted as the marginal 
note to paragraph (1) of that Rule. 


w 


5. Rule 1 of Order XITi shall stand as paragraph (1) of 


that Rule and the following paragraph shall be inserted and 
shall stand as paragraph (2) of that Rule: 

** (2) The jurisdiction of the court to hear and determine 
any application in the course of an action or raatter before 
judgment may be exercised by the registrar, unless there 
is a provision to the contrary in any Act or Rule.” 

6. Rule 18 of Order XVI shall be amended as follows : 

(a) Paragraphs (1) and (2) shall be revoked and the 
following paragraphs shall be substituted therefor : 

** (1) Notice of objection under section 44 of the Act 
to an action being tried in a county court shall be 
delivered to the registrar and to the plaintiff within 
8 days of the service of the summons on the defendant, 
inclusive of the day of service. 

(2) Where the plaintiff's claim exceeds £100, the 
registrar shall, unless the parties have agreed that the 
court shall have jurisdiction, annex to the summons and 
to every copy thereof to be served a notice in Form 99.” 
(6) The following paragraph shall be added after 

paragraph (4) and shall stand as paragraph (5) : 

* (5) This Rule’ shall apply with the necessary 
modifications to a counterclaim.” 

7. Rule 3 of Order X XII shall be revoked and the following 
Rule shall be substituted therefor : 

* 3. Acions which may be entered.|—The registrar may, 
subject to the last preceding Rule, enter or fix for hearing 
at a registrar’s court any action which he may have 
jurisdiction to hear and determine : 

Provided that where the sum claimed or the amount 
involved exceeds £10, and at the time of the entry of a 
plaint the registrar is informed or has reason to believe 
that the action is likely to be defended, the action shall 
be entered for a court to be held by the judge.” 

8. Order XXIII shall be amended as follows : 

(a) Rules 1 and 2 shall be revoked and the following 
tules shall be substituted therefor : 

‘1. Hearing by registrar.|—(1) The registrar shall have 


power on the application of the parties and by leave of 


the judge to hear and determine any action or matter 
in which the sum claimed or the amount involved does 
not exceed £10. 

(2) Nothing in this Rule shall prejudice any power 
conferred by any Act or Rule on the registrar to hear 
and determine any other action or matter. 

2. Where plaintiff does not appear.) 
does not appear at the hearing of an action or matter, 
then, except as otherwise provided in this Rule, the 
proceedings shall be struck out, and where an order for 
costs is made against the plaintiff, the registrar shall send 
him a notice in Form 12s. 

(2) Where any proceedings have been struck out under 
this Rule, the court may reinstate them for hearing on the 
same or any subsequent day. 

(8) Where the plaintiff does not appear at the hearing 
but the court has received from him an affidavit which 
is admissible in evidence by virtue of any Act or Rule, 


the proceedings shall not be struck out but the plaintiff 


shall be deemed to have appeared at the hearing and to 

have tendered the evidence in the affidavit.” 

(b) In paragraph (2) of Rule 4 the words ** In an action 
founded on contract ” shall be omitted, and after the word 
‘may ”’ the words “ with the leave of the judge ” shall be 
inserted. 

9. Paragraph (3) of Rule 4 of Order X XIV shall be revoked 
and the following paragraph shall be substituted therefor : 

(3) A judgment for delivery of goods shall be in such 
one of the Forms in the Appendix as is applicable to the 


case.”’ 


(1) If the plaintiff 











10. Order X XV shall be amended as follows :— 

(a) Rule 46 shall stand as paragraph (1) of that Rule and 
at the end of that paragraph the following words shall be 
added : 

‘without any such notice as is required by Order XX, 

Rule 5, having been given.’’ 

(6) The following paragraph shall be inserted in Rule 46 
and shall stand as paragraph (2) of that Rule : 

* (2) If the judgment creditor does not appear at the 
hearing of the judgment summons, but the court has 
received from him an affidavit which is admissible in 
evidence under this Rule, he shall be deemed to have 
appeared at the hearing and to have tendered the evidence 
in the affidavit.” 

(c) Rules 74 and 75 shall be revoked and the following 
Rules shall be substituted therefor : 

‘< 74. Delivery of goods.|—(1) A judgment or order for 
the delivery of goods may be enforced by warrant of 
delivery in one of the Forms prescribed by Rule 75 of this 
Order. 

(2) Where a warrant of delivery is issued, the plaintiff 
shall, either by the same or a separate warrant of 
execution, be entitled to execution against the defendant’s 
goods for any sum of money and costs awarded. 

(8) Nothing in this Rule shall prejudice the power of 
the judge to enforce the judgment or order by attachment. 

75. Forms of warrant.|—-(1) Where a judgment or order 
for delivery of goods does not give the defendant an 
option to retain the goods on payment of their value, 
and the defendant is in default, the plaintiff shall be 
entitled to the issue of a warrant in Form 202, or, if a 
sum of money or costs have been awarded and the plaintiff 
desires execution therefor by the same warrant, in 
Form 205. 

(2) Where a judgment or order for the delivery of 
goods gives the defendant an option to retain the goods 
on payment of their value, and the defendant is in 
default, the plaintiff shall be entitled to the issue of a 
warrant in Form 204, or, if he so desires, a warrant in 
Form 202 or Form 203.” 

11. In Order XLVI the following Rule shall be added and 
shall stand as Rule 10 of that Order : 

* Hire-Purchase Act, 1938. 

10.—(1) Notwithstanding anything in Order XIII, 
Rule 8, any application under section 12 (8) of the Hire- 
Purchase Act. 1938, may be heard and determined by the 
judge or by the registrar. 

(2) In an action in which a postponed order under 
section 12 (4) of that Act has been made by the registrar, 
any application under section 13 of the said Act may be 
heard and determined by the registrar.” 

12. In paragraph (2) of Rule 37 of Order XLVII the 
following words shall be inserted : 

* and 

(e) the costs of any affidavit under Order XX, 
Rule 3A.”’ 

13. In Rule 6 of Order XLVITI the words ‘*‘ by the Act 
or these Rules ”’ shall be substituted for the words ** by this 
Act.” 

14. In Form 8 and also in Form 11 the words ‘‘ Questions 1, 
2 and 3 must be answered ”’ shall be omitted and the following 
words shall be substituted therefor : 

‘* Question 1 must be answered and if the answer is 
‘Yes,’ Questions 2 and 3 must be answered.” 

15. Form 99 shall be revoked and the following Form shal] 
be substituted therefor :— 

* 99. 
NOTICE TO BE ANNEXED TO ORDINARY OR DEFAULT SUMMONS 
WHERE CLAIM EXCEEDS £100. 
To the Defendant, 

If you object to this action being tried in the County 
Court, you must, within eight days of the service of this 
summons on you inclusive of the day of service, deliver to 
the registrar of the court and to the plaintiff a notice in writing 
repeating the title of the action and-the number of the plaint 
as given in this summons and stating that you object to 
this action being tried in the County Court. In that case 
the action will be transferred to the High Court.”’ 

16. Form 139 shall be numbered Form 139 (1) and the 
following Forms shall be inserted after Form 139 (1) and 
shall stand as Forms 139 (2), 139 (8), 189 (4) and 139 (5) 
respectively : 

* 139 (2). 
JUDGMENT FOR DELIVERY OF GOODS UNDER PARAGRAPH (a) 

OF SECTION 12 (4) OF THE HIRE-PURCHASE ACT, 1938. 

[General Tiile.—Form 1.] 
(Seal. ) 

It is adjudged that the defendant(s] being in default under 
a hire-purchase agreement dated the day of 
19 and made between the plaintiff 
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do recover against the defendant linsert name o 
hirer| the following goods of the plaintiff. being goods subject 
to the said agreement and wrongfully detained by the said 
defendant Pd specify the goods uw hich the court decides lo have 
been detained| and do recover against the defendant{s] the 
sum of £ for costs for his costs of this action to be 
taxed on seale |. 

And it is ordered that the defendant insert 
name of hirer| do return the said goods to the plaintiff on or 
before the day of 19 . and that in 
default thereof a warrant of delivery do issue. 

And it is further ordered that the defendant{s] do pay 
the said sum of £ for costs [or the amount of the said 
costs when taxed] to the registrar of this court on or before 
the day of 19 . jor within 3 days 
after the date of taxation] [or by instalments of £ 
for every . the first instalment to be paid on 
the day of 19 


139 (3). 

JUDGMENT FOR DELIVERY OF GOODS UNDER PARAGRAPH (b) 
OF SECTION 12 (4) OF THE HIRE-PURCHASE ACT, 1938 
General Title—Form 1. 

(Seal. ) 
It is adjudged that the defendant[{s| being in default under 


a iaiaconnetiann agreement dated the day of 
ee) and made between . the plaintiff do 
recover against the defendant jinserl name 


of hirer| the following goods of the plaintiff being goods 
subject to the said agreement and wrongfully detained by 
the defendant: that is to say [specify the goods which the 


Court decides lo have heen detained| and do recover against 
the defendant{s}] the sum of £ for costs [or his costs 
of this action to be taxed on scale ; 

And it is ordered that the defendant [insert 
name of hirer| do return the said goods to the plaintiff on 
or before the day of 19 » and that 
the plaintiff do recover against the defendant|s] the said 
sum of £ in respect of costs jor the amount of the 


said costs when taxed| and that the operation of this order 
be postponed on condition that the unpaid balance of the 
hire-purchase price, namely £ is paid into court by 
instalments of for every . the first 
instalment to be paid on the day of 9; 
ladd any further conditions imposed by the Courtl. 

And it is ordered that the terms of the above-mentioned 
igreement be modified in the following respects : 

No sum except the instalments aforesaid shall be payable 
to the plaintiff in respect of the said agreement during the 
said postponement. 

State any other re spects in which the greene nt is lo be modified. 

And it is ordered that in case default is made in payment 
of any instalment according to this order, a warrant of 
delivery do issue. 

And it is further ordered that the defendant{s] do pay 
the said sum of £ for costs jor the amount of the said 
costs when taxed] to the registrar of this Court by instalments 
of for every . the first instalment to 
be paid days after the last instalment of the price 
is paid or the postponement of this order is revoked, whichever 
first occurs. 

139 (4). 
JUDGMENT FOR DELIVERY OF GOODS UNDER PARAGRAPH (c) 

OF SECTION 12 (4) OF THE HIRE-PURCHASE ACT, 1938 

General Title Form 1.| 


(Seal. ) 
It is adjudged that, the defendant{s| being in default 
under a hire-purchase agreement dated the day of 
19 . and made between . the 


plaintif® do recover against the defendant 

insert name of hirer| the following goods of the plaintiff 
being goods subject to the said agreement and wrong rfully 
detained by the said defendant, that is to say [specify the 
goods of which the Court decides to order the return| and do 


recover against the defendant|s| the sum of £ for 
costs for his costs of this action to be taxed on scale |. 
And it is ordered that the defendant inserl name 
of hire r| do return the said goods to the plaintiff on or before 
the day of 19 . and that in default thereof 


a warrant of delivery do issue. 
And it is ordered that the defendant|s|] do pay the said sum 


of £ for costs jor the amount of the said costs when taxed | 
to the registrar of this Court on the day of 

19 , for within 3 days after the date of taxation] [or by 
instalments of for every . the first 


instalment to be paid on the day of 19) |. 
And it is further ordered that the plaintiff's title to the 

following goods be transferred to the defendant 

[insert name of hirer| that is to say 

the goods to which the agreement relates}. 


specify the remainder of 


f | 139 (5). 
ORDER ON APPLICATION UNDER SECTION 13 OF THE HIRE- 
PURCHASE AcT, 1938 
| General Title Form 1.} 
; (Seal. ) 
is ordered that in lieu of the conditions mentioned in the 
ind, gment in this action dated the day of 
. the operation of the order therein shall be postponed 
| on the following conditions, that is to say [state the varied 
E conditions}. 
And it is ordered that the terms of the hire-purchase 
| agreement referred to in the said judgment be further modified 
| in the following respects [state the respects in which the agreement 


is to be mod ified ° 

Or It is ordered that the postponement of the operation of 
the order in the judgment in this action dated the day 
of 19 , be revoked and that the defendant 

insert name of hirer| do return the goods specified 
in the judgment to the plaintiff on or before the day of 
19 . and that in default thereof a warrant of 

delivery do issue. 

And it is ordered that the do pay the sum of 
£ for costs [or the amount of the costs of these pro- 
ceedings when taxed]! to the registrar of this Court on the 

day of 19 . {or within 3 days after the 


Or It is ordered that the defendant insert name of 
hirer|do return the following goods to the plaintiff on or before 
the day of 19 " | Spec ify the goods of which 
the Court decides to order the return| and that in default thereof 
a warrant of delivery do issue. 

And it is ordered that the do pay the sum of 
£ for costs [or the amount of the costs of these pro- 
ceedings when taxed] to the registrar of this Court on the 

day of 19 , for within 38 days after 
taxation] [or by instalments of for every 
the first instalment to be paid on the day of 
19 

And it is further ordered that the plaintiff's title to the 
following goods be transferred to the defendant 
jinserl name of hirer| that is to say [specify the remainder of 
the goods to which the agreement relates}. 

17. In Form 154 the words ** at the court office at 


| 
| 
| date of taxation 
| 
| 
| 
| 
| 
| 
| 


| and not to the registrar of the County Court ”’ shall 
| be omitted. 

18. We, the undersigned members of the Rule Committee 
| appointed by the Lord Chancellor under Section 99 of The 
| County Courts Act, 1934, having by virtue of the powers 


vested in us in this behalf made the foreg roing yr Rules, do hereby 
the same under our hands and aheuil them to the 


certify 
Lord Chancellor wee ge ly. 

S.A. Hill Kelly. Austin Jones. 
| + Acoulnunnt Snagge. J. Alun Pugh. 
Barnard Lailey. Gilbert Hicks. 
William Procter. H. A. Dowson. 


Approved by the Rule Committee of the Supreme Court. 
Claud Schuster, 
' Secretary. 
I allow these Rules which shall come into force on the 
L4th day of December, 1938. 
Dated the 12th day of December, 1938. 
Maugham, C. 














| Societies. 
| Solicitors’ Benevolent Association. 
| 
| 


The monthly meeting of the Directors was held at 
No. 60, Carey Street, W.C.2, on Wednesday, 7th December. 
Mr. Hl. F. Plant. M.C., was in the chair, and the following 
Directors were present: Mr. H. White, M.A. (Winche — 
(Vice-Chairman), Mr. G. L. Addison, Mr. E. E. Bird, Mr. G. 
Blagden, Mr. W. EK. M. Blandy, M.A. (Reading), Mr. P. D. 
| Botterell, C.B.E.. Miss M. Brown (Grimsby), Mr. G. K. 
Buckley (Preston), Mr. J. Cherry, Sir Edmund Cook, Mr. T. G. 
Cowan, C.B.E., LL.D., Mr. C. H. Culross, Mr. T. S. Curtis, 
Mr. W. H. Day (Maidstone), Mr. E. F. Dent, Mr. W. M. 
| Francis (Cambridge), Mr. A. N. Hickley, Mr. G. Keith, O.B.E., 
| Mr. C. W. Lee, Mr. C. G. May, Mr. A. R. Moon, LL.B. (Man- 
| chester), Mr. R. C. Nesbitt, Mr. W. N. Riley (Brighton), 
| Mr. E. Sant (Salisbury), Mr. F. S. Stancliffe (Manchester), 
| Mr. F. L. Steward (Wolverhampton), and Mr. A. W. Turnbull 
| (Shrewsbury £1.958 was distributed in grants to necessitous 
cases and 100 new members admitted. 
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The Law Society. 
SPECIAL GENERAL MEETING. 

A special general meeting of the members of The Law 
Society will be held in the Hall of the Society on Friday, 
the 27th January, 1939, at 2 p.m. 

THE PROVINCIAL MEETING. 

On the invitation of the Worthing Law Society. the 
Provincial Meeting of members of The Law Society will be 
held at Worthing in the week beginning the 25th September, 
1939. 


1939. 


The Berks, Bucks and Oxfordshire Incorporated 
Law Society. 

The Forty-second Annual General Meeting of this Society 
was held on Wednesday, the 30th November, at the Great 
Western Hotel, Reading. 

The President, Mr. H. L. C. Barrett. of Slough. was in the 
chair. 

The Treasurer’s statement of the accounts was approved 
and passed and the report of the committee adopted. 

It was unanimously resolved that a donation of £10 10s. be 
made to the Solicitors’ Benevolent Association in the name of 
the President, Mr. H. L. C. Barrett, and that an additional 
special donation of £5 5s. be made to the same Association as 
a mark of the Society’s appreciation of the work done by 
members during the past year to increase the membership of 
such Association. 

Mr. H. C. Dryland, of Reading, 
the coming year, and Mr. H. L. 
President. 

The following were elected members of the committee of the 
Society for the ensuing year: Messrs. H. L. C. Barrett, 
H. R. Blaker, W. E. M. Blandy, R. P. Clarke, P. R. Darby, 
J. C. B. Gamlen, H. J. C. Neobard, S. E. Wilkins and 
Kk. Woodward. 

Mr. E. W. Brain, of Reading, 
Treasurer and Secretary. 


President for 
Vice- 


was elected 
Franklin, of Oxford, 


was again elected Honorary 


The Law Association. 

The usual monthly meeting of the Directors was held on 
5th December, Mr. Ernest Goddard in the chair. “The other 
Directors present were Mr. EK. Evelyn Barron, Mr. Guy H. 
Cholmeley, Mr. Arthur E. Clarke, Mr. Douglas T. Garrett. 
Mr. W. Alan Gillett, Mr. G. D. Hugh-Jones, Mr. C. D. Medley, 
and the Secretary (Mr. Andrew H. Morton). A sum of £147 
was voted in relief of deserving applicants, one new life 
member was elected, and other general business transacted. 


Law Students’ Debating Society. 


At a meeting of the Society held at The Law Society’s 
28th November (Chairman, 


Court Room on Tuesday, 
Mr. M. C. Green), the subject for debate was * That the 
Leasehold Property (Repairs) Act, 1988, 1 & 2 Geo. 6, ¢. 34, 


should be repealed.” Mr. K. J. T. Elphinstone opened in the 
affirmative. Mr. A. T. Wilson opened in the negative. 
Mr. M. Foulis seconded in the affirmative. Mr. F. N. Wood 
seconded in the negative. The following members also spoke : 
Messrs. P. G. Roberts, F. D. Kennedy, J. M. Shaw, 
H. MacMaster, C. W. Denniss. The opener having replied, 
and the chairman having summed up, the motion was lost 
by three votes. There were twelve members and two visitors 
present. 


University of London Law Society. 


Law 


The annual meeting of the University of London 
Society was held at London University, Gower Street, on 
Tuesday, 138th December, when the following officers were 


elected for 1939 : 
President: Mr. Reginald EK. Gill, LL.B. (Kings College). 
Treasurer : Mr. Broad (University College). 
Secretary : Miss S. Rita (University College). 
Immediate Past President (ex-officio) : Mr. C. Levy, LL.B., 
Barrister-at-Law. 


Committee — representing : Ist year, Mr. Rowland ; 
2nd year, Mr. Fishman; 3rd year, Miss Powell; other 
interests, Mr. Sacker, LL.B. 

Mr. Clifford Hughes, LL.B., Chartered Accountant, was 
re-elected Auditor, and Mr. J. L. Flood was re-elected as 


Press Representative. 





The Hardwicke Society. 
A meeting of the Society was held on Friday, 2nd December. 
in the Middle Temple Common Room, the President (Mr. Lewis 
Sturge) in the chair. Mr. C. O. Cummins moved: ‘** That this 


House approves of the ratification of the Anglo-Italian 
Agreement.” Major R. N. Hales opposed. There also spoke 
Mr. M. V. S. Hunter, Mr. G. E. Crawford, Mr. Lawrence 
Travers, Mr. Walter Stewart, Mr. G. Krikorian, Mr. Buller, 
Mr. W. Alston Turnbull, Mr. A. E. Hunter, Mr. G. E. Llewellyn 
Thomas (Immediate Past President), and Mr. Cooke. The 
Hon. Mover having replied, the House divided, and the 


motion was lost by three votes. 


United Law Society. 

At a meeting of the Society, held in the Middle Temple 
Common Room, on Monday, 5th December, Mr. M. Solomon 
proposed: ** That the case of Pratt v. Cook Son & Co. (St. Paul's) 
Ltd. (1988), 55 T.L.R. 86, was wrongly decided.” Mr. E. D. 
Smith opposed. Messrs. H. S. Wood-Smith, W. M. Permewan, 
J. H. Vine Hall, F. R. McQuown, and O. T. Hill also spoke. 
Mr. Solomon replied, and on a division the motion was lost 
by one vote. 


The Union Society of London. 


A joint debate of the Hardwicke Society and the Union 


Society of London took place on Wednesday evening, 
14th December, in the Middle Temple Common Room, on 
the motion: ‘* That this House is in favour of the grant of 
Belligerent Right to General Franco.”” The motion was 
proposed by Mr. L. F. Sturge, President of the Hardwicke 
Society, opposed by Mr. Kenneth Ingram of the Union 
Society. formally seconded by Mr. Russell-Clarke of the 
Union Society, who spoke third for the motion; Mr. J. E. 


Harper of the Hardwicke Society spoke fourth in opposition. 
Among other speakers in the general debate were Messrs. 
Brigstocke, Stuart, Philpot, Rendel, Harle-Hobbs, Henson, 
Piarelaand, Dobson. The President of the Union Society, 
Mr. Hubert Moses, was in the chair. The motion was lost 
by fourteen votes. 








Legal Notes and News. 


Honours and Appointments. 

The Colonial Office announces the following appointments 
and promotions in the Colonial Legal Service :-— 

Mr. T. C. S. WILKINSON appointed President of 
Court, Cyprus. 

Mr. J. R. GreoG (Crown Counsel. 
Solicitor-General, Uganda. 

Mr. A. W. Lewey (Solicitor-General, Uganda), appointed 
Attorney-General, Jamaica. 

Mr. Justice C. P. MeTaGur has been appointed to fill the 
vacancy in the Ontario Court of Appeal created by the death 


District 


Nyasaland), appointed 


of Chief Justice Latchford, and Mr. J. GeRALD KELLY bas 
been appointed a Judge of the High Court in place of 
Mr. Justice MeTague. 

Notes. 


Lincoln’s Inn Library will 
From 28th Decembe1 
will be open from 


During the Christmas Vacation 
be closed from 24th to 27th December. 
to 2nd January (Saturday excepted) it 
11 a.m. to 2 p.m. 

The next Quarter Sessions of the Peace for the Borough of 


Wolverhampton will be held at the Sessions Court, Town 
Hall, North Street. Wolverhampton, on Friday, 6th January, 
1939, at 10 o'clock in the forenoon. 


In order to show the public some examples of the historical 
documents in the custody of the Essex County Council 
a showcase has been placed in the County Hall at Chelmsford. 
The documents shown in the will remain on view for 
several months, and it is hoped to arrange further exhibitions. 

Mr. N. H. Moller, barrister-at-law, of the Inner Temple. 
has been selected as prospective Parliamentary candidate for 
Central Southwark by the National Co-ordinating Committee, 
representing the local Conservative, Liberal National, and 
National Labour Associations. He will stand as a National 
Labour candidate 


Case 
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The Birmingham Law Students’ Society, which is this 
year celebrating the 100th year of its formation, held its 
centenary dinner at the Queen’s Hotel, Birmingham, on 
9th December. Prominent members of the legal profession 
present included Sir Wilfrid Greene, Master of the Rolls (the 
Society's president); the Attorney-General, Sir Donald 
Somervell; Judge Dale (vice-president); and Mr. H. J. 
Wallington, K.C. 


Mr. R. Gresham Cooke, secretary of the British Road 
Federation, has accepted the appointment of Secretary 
of the United Steel Companies, Limited. and will take up 


his duties at Sheffield on Ist January. Mr. Gresham Cooke, 


who was called to the Bar by the Inner Temple in 1930, 
has been secretary of the British Road Federation since 
1936. He is succeeded by Mr. Malcolm Brereton, who was 
also called to the Bar by the Inner Temple in 1930. 

The Society of Solicitors in the Supreme Courts have made 
the following appointments Representative on 
foyal Infirmary, Mr. Archibald Campbell : Commissioners to 
fix rate of interest on landed securities, Mr. Finlay Ramage 
and Mr. Robert Gray ; Reporter on probabilis causa, Mr. W. 
Melvin Ross ; Agents for the poor in civil causes, Mr. 
fobert Thomson, Mr. Dan M‘Kay, and Mr. Alexander Leslie 
Duncan; Agents for poor in criminal cases, Mr. Robert 
Baxter and Mr. James Armstrong. Mr. George Moodie, 
solicitor, Edinburgh. and Mr. Alexander Keay Fleming, 
solicitor, Bathgate, have been admitted members of the 
Society. 

The United States Supreme Court last Monday, says The 
Times, ruled that in refusing admission to negroes the law 
school of Missouri State University had violated the provisions 
of the Federal Constitution ensuring equal rights for all. With 
two justices dissenting, the court reversed the decision of the 
Missouri Supreme Court and directed the law school to admit 
the negro who was the petitioner. As no law school for negroes 
existed in the State the Missouri Legislature had provided 
that until such a school became available the tuition of negro 
law students should be paid for at universities in adjacent 
States. Chief Justice Hughes said that this created an 
unconstitutional privilege for white law students. 


CGreorge 


TITHE REDEMPTION COMMISSION. 

As from the Ist day of January, 1939, the offices of the 
Tithe Redemption Commission will be ** Finsbury Square 
House,” 33-37. Finsbury Square, London, E.C.4. Telephone 
number, National 4681; Telegrams, ** Trecom,’’ Finsquare, 
London. Tithe mi aps and documents in the custody of the 
Commission will continue to be kept at 7, Old Bailey, London 
K.C.4, and will be available for public inspection at that 
address as here ietiiens . 





Court Papers. 


Supreme Court of Judicature. 


Rota OF REGISTRARS IN ATTENDANCE ON 
Grovur LL. 
JUSTICE Mr. Justice 


EMERGENCY AppEAL Court Mr. 


L0TA. No. I. LUXMOORE. FARWELL. 
Witness Non- 
DATE. Part L. Witness. 
Mr. Mr. Mr. Mr. 
Dec. 19 Blaker Andrew * Ritchie Mor 
20 More Jones *Blaker Hicks Beach 
21 Hicks Beach Ritchie * More Andrews 
22 Andrews Blaker Hicks Beach Jones 
23 Jones More Andrews Ritchie 
Group II. Group IL. 
Mr. Justice Mr. Justice Mr. Jusvrice Mr. JUSTICE 
Morton. BENNETT. CROSSMAN. SIMONDS. 
Witness Witness Witness Non- 
Part II. Part I. Part IL. Witness. 
Mr. Mr. Mr. Mr. 
Dec. 19 *Blaker *Hicks Beach Andrew » Jones 
4) *More * Andrews Jones Ritchie 
21 *Hicks Beach *Jones Ritchie Blaker 
22 Andrews Ritchie Blaker More 
» 23 Jones Blaker More Hicks Beach 
*The Registrar will be in Chambers on these days, and also on the days 


when the Court is not sitting. 
The Christmas Vacation will commence on Saturday, the 24th day 
of December, 1938, and terminate on Friday, the 6th day of J unuary, 
1939, inclusive , 


A UNIVERSAL APPEAI 
To Lawyers: For a Postcard ora Guinea fora Model Form of Bequest 
to the Marpa VaLe Hosrirat ror Nervous Diseases (formerly The 
Hospital for Epilepsy and Paralysis, etc.), Lonpon, W.9. 


Boa rd of 





Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate (30th June, 1932) 2%. Next London Stock 
Exchange Settlement, Thursday, 22nd December 1938. 





om, SE rae AP 
Vv. c 
Months 14 Dec. — with 
1938. 2 redemption 
ENGLISH GOVERNMENT es Lan 412 Be 
Consols 4% 1957 or after... FA 1063 31411 3 9 9 
Consols 247, a : ‘ JAJO 70 311 5 _ 
War Loan 33% 1952 or r after JD 98 311 5 - 
Funding 4% Loan 1960-90 ... .. MN 108 31441;3 9 3 
Funding 3% Loan 1959-69 ... von AO 95 3332;3 & 38 
Funding 23% Loan 19% Dies ies JD 93 219 2'3 & & 
Funding 24% Loan 1956-61 ... -- ©«=rt)] SB 217 6'3 610 
Victory 4° Loan Av. life 21 years... MS 107 314 9:':310 6 
Conversion 5% Loan 1944-64 .. MN 1098 411 2,218 O 
Conversion 34°, Loan 1961 or after AO 983 311 3 ~- 
Conversion 3% Loan 1948-53 cee MS 99 30718 130 
Conversion 2$% Loan 1944-49 .. AO 9652'212 213 0 0 
National Defence Loan 3% 1954-58 JJ| 96xd 3 2 6/3 5 6 
Local Loans 3% Stock 1912 or after JAJO 83 312 3 as 
Bank Stock... — ae ..- AO} 3293 | 3 12 10 — 
Guaranteed 23% Stock (Irish Land 
Act) 1933 or after ... sam JJ 80 3 8 9 = 
Guaranteed 3% Stock (Irish Land 
Acts) 1939 or afte Tre a ee JJ 854 310 2 — 
India 44% 1950-55... = .. MN 1114/4 0 9/3 410 
India 34% 1931 or after ep .. JAJO 89 318 3 _ 
India 3% 1948 or after - .. JAJO +754 3:19 6 — 
Sudan 44% 1939-73 Av. life 27 years FA 105 459/)43 8 
Sudan 4% 1974 Ked. in part after 1950 MN 1054 31510 3 8 8 
Tanganyika 4% Guaranteed 1951-71 FA 107 3149/13 6 9 
Pd iA 44%, “ T.F.A.” Stock 1942-72 JJ 102 4 710!312 2 
Lon. Elec. T. F. Corpn. 24% 1950-55 FA 893/'21510 3 6 5 
COLONIAL SECURITIES 
Australi: (Commonw’th) 4% 1955-70 JJ 993 40 5/4 0 7 
Australia (Commonw’th) 3% 1955-58 AO 834 31110 4 4 9 
*Canada 4% 1953-58 ae tee MS 1084 31 9'3 5&5 5 
*Natal 3% 1929-49 ... sae ss JJ 98 3138:13 48 
New South Wales 34% 1930-50 ise JJ 93 315 3/4 6 1 
New Zealand 3% 1945 = .. AO! 87 3900/5 8 & 
Nigeria 4% 1963 ~ ep .. AO 1074 314 5 31010 
Queensland 34% 1950-70 —... bes JJ 914 316 €/'319 8 
*South Africa 34% 1953-78 ... ees JD 1003; 3 9 8\;3 9 1 
Victoria 34% 1929-49 AO 934 31410 ,4 5 O 
CORPORATION STOCKS 
Birmingham 3°%, 1947 or after ar JJ 83 312 3 — 
Croydon 3% 1940-60 a ose AO 93 3 46/13 9 6 
*Essex County 34% 1952-72 ve JD 100 310 0,310 0 
Leeds 3% 1927 or after ‘ ; JJ 82xd 313 2 —_— 
Liverpool 34% Redeemable by agre e- 
ment with hoide rs or by purchase... JAJO 964 3 12 6 — 


London County 23% Consolidated 
Stock after 1920 at option of Corp. MJSD 
London County 3% Consolidated 


Stock after 1920 at ‘option of C _ MJSD 82 ,|313 2 -- 
Manchester 3° 1941 or after ‘ FA 83 312 3 — 
Metropolitan Consd, 24% 1920-49 ... /MJSD 95 212 8/3 010 
Metropolitan Water Board 3% “A” 

1963-2003 ne AO) 8 |310 7;312 0 

Do. do. 3% es 1934- 2003 one MS 86 39 9/311 0 

Do. do. 3% “ E ” 1953-73 ase JJ 96 3 26/3 310 
*Middlesex C ounty Council 4% 1952-72 MN’ 106 315 6;3 9 0 
* Do. do. 44% 1950-70 MN 110 4 110\';3 9 4 
Nottingham 3% Irredeemable .. MN; 83 312 3 — 
Sheffield Corp. 33% 1968... ve JJ, 1013/3 9 0/3 8 4 
ENGLISH RAILWAY DEBENTURE AND 

PREFERENCE STOCKS 
Gt. Western Rly. 4% Debenture JJ, 993, 4 0 5 — 
Gt. Western Rly. 44% Debenture ... JJ 1065 4 4 6 — 
Gt. Western Rly. 5% Debenture JJ 1214 ,;4 2 4 — 
Gt. Western Rly. 5% Rent Charge ... FA 1154 4 6 7 -- 
Gt. Western Rly. 5°, Cons. Guaranteed MA 1054 4 14 9 
Gt. Western Rly. 5% Preference MA 774,69 O — 
Southern Rly. 4% Debenture wn JJ 974x4)4 2 1 _— 
Southern Rly. 4% Red. Deb. 1962-67 JJ 1044xd 316 7'314 2 
Southern Rly. 5°4 Guaranteed MA 1144 4 7 4 —_ 
Southern Rly. 5°, Preference -. MA 893/511 9 _ 


* Not available to Trustees over par. 
¢ In the case of Stocks at a premium, the yield with redemption has been calculated 
at the earliest date; ic the case of other Stocks, as at the latest date. 
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